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Court of Appeals of the District of Columbia. 


No. 3967. 

Harriet A. Frothingham, Appellant, 

vs. 

Andrew Mellon, Secretary, et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 40788. 

Harriet A. Frothingham, Plaintiff, 

vs. 

Andrew W. Mellon, Secretary of the Treasury; Grace Abbott, 
Chief of the Children’s Bureau of the Department of Labor; Hugh 
8. Gumming, Surgeon-General of the Public Health Service; John 
J. Tigert, Commissioner of Education, Defendants. 


United States of America, 

District of Columbia, ss: 

Bo it remembered: That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and nroceed- 
ings had, in the above-entitled cause, to wit: 
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1 Bill 

Filed December 19, 1922. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 40788. 

’ Harriet A. Frothixgham, Plaintiff, 

vs. 

Andrew \V. Mellon, Secretary of the Treasury; Grace Abbott, 

Chief of the Children’s Bureau of the Department of Labor; Hugh 

S. Cumming, Surgeon-General of the Public Health Service; John 

J. Tigert, Commissioner of Education, Defendants. 

The Bill of Complaint of Harriet A. Frothingham respectfully 
shows: 

I. That the Plaintiff is a citizen of the United States and of the 
State of Massachusetts, residing in the City of Boston in said state; 
that said Plaintiff is a tax payer of the United States, having assessed 
against her heretofore by the Commissioner of Internal Revenue taxes 
upon her income, all of which said taxes the Plaintiff has paid as 
and when the same became due and payable in accordance with the 
laws of the United States and all regulations passed in pursuance 
thereof. 

The defendant, Andrew W. Mellon is the Secretary of the Treasury 
of the United States and is a citizen of the Commonwealth of Penn¬ 
sylvania and a resident of Washington in the District of Columbia. 

The defendant, Grace Abbott is chief of the Children’s 

2 Bureau of the Department of Labor, and the executive officer, 
under the provisions of the Act of Congress, approved No¬ 
vember 23, 1921, entitled “An Act for the promotion of the welfare 
and hygiene of maternity and infancy, and for other purposes, ’ 
known as and hereinafter called the Sheppard-Towner Act. She is 
a citizen of the State of Illinois and a resident of Washington in the 
District of Columbia. 

The defendant Hugh S. Cumming is Surgeon-General of the 
United States Public Health Service, a citizen of the State of Vir¬ 
ginia and is a resident of Washington in the District of Columbia. 

The defendant John J. Tigert is United States Commissioner of 
Education, and is a citizen of the State of Kentucky and a resident of 
Washington in the District of Columbia. 

Said three defendants Grace Abbott, Hugh S'. Cumming and John 
J. Tigert, as Chief of the Children’s Bureau, Surgeon-General of the 
United States Public Health Service, and United States Commissioner 
of Education, respectively, constitute the Board of Maternity and In¬ 
fant Hygiene created by said Sheppard-Towner Act. By said Act 
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and as therein provided certain powers are conferred and certain 
duties are imposed upon said Board of Maternity and Infant Hygiene 
and said Children’s Bureau, and said Children’s Bureau is charged 
with the administration of the Act, except as therein otherwise pro¬ 
vided. 

II. This is a suit in equity arising under the Constitution 

3 and laws of the United States, between the Plaintiff, a citizen 
of Massachusetts and the defendants, citizens of other States, 

who, as designated officials of the government of the United States, 
are given powers and charged with duties in the administration and 
enforcement of said Sheppard-Towner Act. The purpose of the suit 
is to restrain the defendants from exercising the powers purporting 
to be conferred and from performing the duties purporting to be im¬ 
posed by said Act, on the ground that said Act is unconstitutional 
and void, and that the defendants are proceeding unlawfully, but 
under the alleged authority of said Act, to carry its provisions into 
effect, and to expend the public monies of the United States for that 
purpose, by all of which acts this Plaintiff is injured as a tax payer 
of the United States and as a citizen of the United States and of the 
State of Massachusetts. 

III. (a) The G7th Congress of the United States of America, un¬ 
lawfully assuming a power not delegated to it but reserved to the 
States and the people by the Tenth Amendment of the Constitution, 
passed an Act entitled “An Act for the promotion of the welfare and 
hygiene of maternity and infancy, and for other purposes,” and ap¬ 
proved November 23, 1921, being the Sheppard-Towner Act, so- 
called, hereinabove referred to. 

(b) Said Act purports to authorize the appropriation of $480,- 
000 for the fiscal year, ending June 30, 1922, and $240,000 annually 
thereafter for the period of five years, and an additional sum of 
$1,000,000 for the fiscal year ending June 30, 1922, and not exceed¬ 
ing $1,000,000 annually thereafter for the period of five years, 

4 said appropriations, after a deduction of not more than 
$50,000 per year for expenses of administration by the 

Children’s Bureau, to be apportioned among the States as provided 
in said Act; but said Act purports to provide that in order to secure 
the benefit of said appropriations any State must accept the pro¬ 
visions thereof and submit plans for carrying out its provisions sub¬ 
ject to the approval of the Board created by said Act, and in order to 
secure the benefits of said additional appropriations any State must 
appropriate equal amounts for the purposes of the Act. The 
Children’s Bureau is charged with the administration of the Act and 
is authorized and empowered to co-operate in such administration 
with the different State agencies. Said State agencies are required 
to make such reports concerning their operations and expenses as 
may be prescribed by the said Children’s Bureau, and said Children’s 
Bureau is authorized, with the approval of the Board, whenever it is 
determined as to any State that federal or state funds have not been 
properly expended, to withhold the certificate authorizing payment 
to such State of the amount to which it is entitled. 
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(c) The Plaintiff is informed and believes and therefore avers 
that legislation by Congress, by which appropriations are made of 
the public funds of the United States to bo paid for objects which 
are not national but entirely local, to those States which accept such 
appropriations and themselves appropriate equal amounts to be ex¬ 
pended under the direction of some Federal Board, commonly desig¬ 
nated “Federal Aid” legislation, has been found or is believed to be 

an effective means of inducing States to yield a portion of 

5 their sovereign rights for the consideration offered, and bills 

of a similar nature, calling for the appropriation of immense 

sums of money in the manner described, are now pending or pro¬ 
posed in the Congress of the United States; that unless checked by 
this Court on the ground of unconstitutionally no limit can be fore¬ 
seen to the amount which may be thus expended for matters which 
are of local concern and entirely and exclusively within the power 
and jurisdiction of the several States by statutes providing for the 
establishment of large Federal bureaus with many officers for the 
performance of duties which are entirely beyond any authority dele¬ 
gated to or conferred upon the United States by the Constitution. 

( d ) The Plaintiff is informed and believes and therefore avers 
that the burden of paying for the appropriation provided by said 
Sheppard-Towner Act and similar legislation falls unequally upon 
the different States and the tax payers therein; that the main sources 
of Federal revenue are internal revenue taxes, such as individual and 
corporate income taxes and inheritance tax; that the burden of these 
taxes rests very largely upon the industrial States such as Massachu¬ 
setts; that approximately three-fourths of said taxes are collected 
from the following ten States; New York, Pennsylvania, Illinois, 
Ohio, Massachusetts, Michigan, California, Missouri, New Jersey and 

North Carolina, which, if they accepted the provisions of said 

6 Sheppard-Towner Act, would get less than 35 per cent of the 

appropriations thereunder; that it has been estimated that 

5.66 per cent of internal revenue taxes are paid bv the citizens of 
Massachusetts; that if said State of Massachusetts should accept the 
Act it has been estimated that the return to it thereunder would be 
less than one-half the amount collected from its citizens, while if 
Massachusetts should not accept the Act its citizens would be taxed in 
order to carry the Act into effect in the other States. The Plaintiff 
avers that said Sheppard-Towner Act is a usurpation of a power not 
granted to Congress by the Constitution and an attempted exercise 
of the power of local self government reserved to the States by the 
Tenth Amendment; that Congress has not the power which it has 
attempted to assume to appropriate to the use of the States according 
to any method of apportionment revenues raised from the people of 
the United States for national purposes; that even more it has not 
the power to appropriate such revenues to those States alone which, 
by agreeing through their legislatures to accept such appropriations 
and to appropriate equal amounts, attempt to yield and surrender 
the sovereign rights of those States; that Congress cannot assume and 
the State legislatures cannot yield or surrender the powers reserved 
to the States by the Tenth Amendment; that such powers can only 
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t0 Federal government by an amendment proposed 
! - manner provided by Article 5 of the Constitution 

°LV . Further that said Sheppard-Towner Act pur- 

j®*!® T Ith rcspect t0 ,nalters over which the Congress of 
tiie United States lias no power and authority and which matters are 

7 holly and exclusively within the jurisdiction of the several 

' ^ at ff a . nfl ^thin the powers reserved to them under the 

Tenth Amendment to the Federal Constitution. Moreover 
tiie said Act undertakes to delegate to the said Board of Maternity 
end Infant Hygiene and said Children’s Bureau the power to legist 
late with respect to the subject matter mentioned in said Act, con¬ 
trary to the provisions of the Constitution of the United States vest- 

1 T- e ? i £ ve power of tlic Fedcral Government in the Congress 
of the United States. b 

( c ) Appropriations have been made by Congress, for carrying out 
the provisions of said Sheppard-Towner Act, of $490,000* for the 

3o" g im 30 ' “ d ’’•“M*'» *•«“•' »*» 

(/) The Plaintiff is informed and believes and therefore avers 
that pursuant to the provisions of said Sheppard-Towner Act, and in 
lie administration and enforcement thereof, the following acts have 

been done by the defendants, or some of them, or under their di- 
red ion: 

(1) The Board of Maternity and Infant Hygiene created by the 

Act lias organized and lias elected the Chief of the Children’s Bureau 
as its chairman. 

(2) Ihe Children’s Bureau is engaged in making, or causing to 

, n .. e > °? rtain studies relating to the promotion of the efficient 
administration of the Act. 

(o) Ihe Children’s Bureau has submitted estimates of the 
amounts necessary for administering the provisions of the Act 
through the Bureau of the Budget and the President to Congress 
and appropriations have been made therefor as follows: 

<S r or the year ending June 30, 1922, estimate $50,000. ap¬ 
propriation $12,500. ’ ’ 1 

ation r $50 e 000 ar JuDe 30, 1923 » cstimate $50,000, appropri- 

( 4 ) The Children’s Bureau has appointed three persons as assist¬ 
ants Irom the eligible lists of the Civil Service Commission, and has 
purchased some supplies and equipment. 

(5) The Children's Bureau has certified to the Secretary of tho 
treasury the amount estimated by the Bureau to be necessary for 

above 111 ^^ 1115 thC provisions of tlie Act > said estimates being as stated 

(<>) r l he Children’s Bureau has certified to the Secretary of the 
Ireasury and to the treasurers of the various States the amounts ap¬ 
portioned to each State for the fiscal years ending June 30 1922 
and Juno 30, 1923 It has caused to be prepared, and hos published 
as Bureau I ubhcation Ao. 9<>, a table of maximum annual amounts 
a\ailable to the States under the Sheppard-Towner Act. 
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(7) Detailed plans for carrying out the provisions of the Act have 
been submitted to the Children’s Bureau by the following States: 
Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Del¬ 
aware, Florida, Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Ken¬ 
tucky, Maryland, Michigan, Minnesota, Mississippi, Missouri, Mon¬ 
tana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, 
North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsyl¬ 
vania, South Carolina, South Dakota, Tennessee, Texas, Virginia, 
West Virginia, Wisconsin, Wyoming. 

9 (8) The plans so submitted have been approved by the 

Board in all cases except that of Colorado. 

(9) The Children’s Bureau has certified to the Secretary of tho 
Treasury the amount to which the States is entitled under the pro¬ 
visions of the Act in the following cases: Alabama, Arizona, Ar¬ 
kansas, Connecticut, Delaware, Florida, Georgia, Idaho, Illinois, In¬ 
diana, Kansas, Kentucky, Maryland, Michigan, Mississippi, Mis¬ 
souri, Montana, Nebraska, New Hampshire, North Carolina, North 
Dakota, Oklahoma, Oregon, Pennsylvania, South Carolina, South Da¬ 
kota, Tennessee, Texas, Virginia, West Virginia, Wisconsin, Wyo¬ 


ming. 

(10) Payments have been made upon the certificates so issued to 
the States or certain of the States holding said certificates, but the 
Plaintiff is not informed as to the amounts so paid. 

(11) Forms of reports concerning the operations and expenditures 
of State agencies have been prepared and prescribed bv the Chil¬ 
dren’s Bureau. 


(y) A bill providing in substance that the Commonwealth of 
Massachusetts should accept the provisions of said Act and that the 
State Department of Public Health should co-operate with the Fed¬ 
eral Board in the administration thereof was presented in the General 
Court in the Session of 19*22, but said bill was not passed by the 
Legislature. 

(h) The Plaintiff avers that her rights, as a citizen of the United 
States and of the State of Massachusetts, have been invaded and vio¬ 
lated by the expenditures and other acts hereinbefore alleged 
10 purporting to have been made and performed in pursuance 
of said Sheppard-Towner Act. That her constitutional rights 
to have taxes levied and assessed against her by the United States for 
those purposes alone for which the Constitution of the United States 
provides and to have the taxes paid by her to the United States ap¬ 
propriated by the Congress of the United States in the manner pro¬ 
vided by the Constitution have been infringed and violated; and the 
plaintiff is advised and, therefore avers that the said alleged act of 
Congress and the attempted appropriation of public money therein, 
constitutes a deprivation and taking of the plaintiff’s property with¬ 
out due process of law, contrary to the Fifth Amendment of the Con¬ 
stitution of the United States and is, therefore, null and void. 

Wherefore the plaintiff prays that said Sheppard-Towner Act be 
declared unconstitutional and void, and that the Defendants and 


their assistants, agents and servants be enjoined and restrained from 
acting or proceeding under the alleged authority of said Act to carry 
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pose, and tliaUhe^amtTff'nvn^m R uUl , c monies for that pur- 

“ •» <■* C«n m.y r^S‘L h d^i'b h , ‘" d ( ”' h « 

HARRIET A. FROTHINGHAM. 

L - RAWLS. 

S“*Sm*r old ™ ck 

i*."Tw 4 S »Sr„i, r sr^ in , 1 ,l, f 'r 60 ”/- a™. 

Bill Of Complaint by her s«b, cr ibed aml lt ™i the {ore 8 oin 8 
therein stated by her a* trno oro t.., 1 C 1 il lt matters and things 

■nation and belief, she Verily believes “be toe?** **** °" inf0r ' 

HARRIET A. FROTHINGHAM. 

11 foSct'o/Bttr'sPUe^^M m \ a No ‘«y Public, in and 
December, 1922. 3 ’ S ‘ f Massach usetts, this 13th day of 

RANDOLPH FROTHINGHAM. [seal.] 


My Commission Expires Dec. 15, 1922 


Amendment to Bill of Complaint. 
Filed January 18, 1923. 


Jssas: is aar* t* •»«» c«« «* 

S338tfM«i ‘iicr* -SWWSa a 

SmS'Tv 

damage Muhii th , at f al] and si’ngulaMhe 

w. H. LAMAR, 

WM. L. RAWLES, 

CEO. ARNOLD FRICK, 

Attorneys for Plaintiff. 

Fiat. 

Leave to file the within amendment granted. 

WALTER I. McCOY, 

Justice. 
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12 Motion to Dismiss. 

Filed February 8, 1923. 

******* 

Now come the defendants, Andrew W. Mellon, Secretary of the 
Treasure; Grace Abbott, Chief of the Children’s Bureau of the De- 
partment of Labor; Hugh S'. Cumming, Surgeon General of the 
Public Health Service; and John J. Tigert, Commissioner of Educa¬ 
tion, bv and through their attorney, Peyton Gordon, Lmted States 
Attorney in and for the District of Columbia, and mo\© to dismiss 
the bill* of complaint in the above-entitled cause on the following 

grounds: 

1. That this suit is in effect one against the United States, to which 
it i9 not a party and in which it has not consented to be sued. 

2. That the bill of complaint alleges no facts which, if true, would 
entitle the plaintiff to the relief prayed. 

3. That the bill of complaint is without equity. 

PEYTON GORDON, 

United States Attorney. 


Memorandum. 


Filed February 10, 1923. 


* * * 


* * 


* * 


% A court should not decide that a statute is unconstitutional unless 
it be clearly so. This is true especially of a trial court presided over 
by a single judge who has no opportunity for responsible con- 

13 sultation such as is had in courts of appeal. 

Congress is the bodv which in the first instance has the 
duty of deciding whether a proposed law may be constitutionally 
enacted and it has made many appropriations apparently under the 
general welfare clause. r lhis fact alone raises a doubt sufhciont to 
lead to a decision that the demurrers here should be sustained until 
a more critical examination of that legislation on an appeal. 


Motions to dismiss granted. 


WALTER I. McCOY, 

Chief Justice. 


Final Decree. 


Filed February 19, 1923. 

******* 

This cause coming on to be heard on the bill of complaint and the 
amendment thereto,' and the defendants’ motion to dismiss the bill of 
complaint, and the same having been argued by counsel and consid- 
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ered by the Court, and the said motion to dismiss having hppn «u G 

MdpuSr S,!t* pl f n ! i 5 "■« bill.teste, 3 

i having elected, in open court, to stand upon her 

this 19th day"of Feb^ n i923 *** “ ne; is - bythe Court > 

the bm ° f -»«* 

By the court: WALTER I. McCOY, 

Chief Justice. 

, , £ r °m th ® foregoing decree plaintiff, in open court, notes an anneal 

.(tnd . A fSr™*, &«»bi., and 1 ?h“,pSj 

» d0 "”' “ '“» 
By the court : 

WALTER I. McCOY, 

, f , Chief Justice. 

Memorandum . 

eoste'onappeih 1923 — $5 ° deposited in lieu of penalty of bond for 

Assignments of Error. 

Filed February 20, 1923. 


A J™^ eS °f^rS infiff ^ her a “ 0rneys and f,les the fo^wing 

cos*i IKt ' Tlle ' ,I " t err, i in dismissing Ihe bill of complaint with 

nf n! llri V ^ 0U1 i t thei ‘ebv sustains a violation of the rights 

of the plaintitl under the Constitution of the United States. ^ 

WILLIAM L. RAWLES, 
GEORGE ARNOLD FRICK 
WILLIAM H. LAMAR, 

Attorneys for Plaintiff. 

15 Designation of Record. 

Filed February 20, 1923. 

herdn%nd r Llude h the a rdn C0Urt WiH Pr6pare the ™° td 0n a PP eal 

(1) The Bill of Complaint. 

(2) The amendment of the Bill of Complaint. 

2—3967a 
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(3) The Motion to Dismiss. 

(4) Memorandum by the Court. . . 

(5) Order of February 19, 1923, granting the motion to dismiss, 
and dismissing the bill of complaint and note of appeal 

(6) Memorandum of deposit of $50.00 with the clerk in lieu of 

penalty of bond for costs. 

* / my \ J 4 • _ i f T?,, 


(7) Assignments of Error. 

(8) This order. 


WILLIAM L. KAWI.ES, 
GEORGE ARNOLD FRICK, 
WILLIAM H. LAMAR, 

Attorneys for Plaintiff. 


Service of copy 
I consent. 


admitted February 20, 1923. 

VERNON E. WEST, 

Asst. Attorney of the United States in 

and for the District of Columbia. 


10 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
15, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 40788 in Equity, wherein Har¬ 
riet A. Frothingham is Plaintiff and Andrew W. Mellon, Secretary 
of the Treasury et al. are Defendants, as the same remains upon the 
files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of A\ ashington, in said District, this 
23rd day of February, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3967. Harriet A. Frothingham, appellant, vs. Andrew Mellon, Sec- 
rotary, ot al. Court of Appeals, District of Columbia. Filed Feb. 
23, 1923. Henry W. Hodges, clerk. 


( 8612 ) 
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(3) The Motion to Dismiss. 

(4) Memorandum bv the Court. . . 

(5) Order of February 19, 1923, granting the motion to dismiss, 
and dismissing the bill of complaint and note of appeal. # 

(6) Memorandum of deposit of $50.00 with the clerk in lieu of 

penalty of bond for costs. 

/ \ i • i f XT •« 


(7) Assignments of Error. 

(8) This order. 


WILLIAM L. HAWI.ES, 
GEORGE ARNOLD FRICK, 
WILLIAM H. LAMAR, 

Attorneys for Plaintiff. 


Service of copy 
I consent. 


admitted February 20, 1923. 

VERNON E. WEST, 

Asst. Attorney of the United States in 

and for the District of Columbia. 


10 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
15, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 40788 in Equity, wherein Har¬ 
riet A. Frothingham is Plaintiff and Andrew W. Mellon, Secretary 
of the Treasury et al. are Defendants, as the same remains upon the 
files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
23rd day of February, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN II. BEACIL 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3967. Harriet A. Frothingham, appellant, vs. Andrew Mellon, Sec¬ 
retary, et al. Court of Appeals, District of Columbia. Filed Feb. 
23, 1923. Henry W. Hodges, clerk. 
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APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. 

This suit was brought to test the constitutionality of 
the Act of Congress approved November 23, 1921, en¬ 
titled ** An Act for the promotion of the welfare and 
hygiene of maternity and infancy, and other pur¬ 
poses.’ ’ (See Appendix A.) It is commonly known as 
the Shepard-Towner Act and is hereinafter so referred 
to. Later in this brief the provisions of the Act will be 
examined in detail, but for the purpose of this prelim¬ 
inary statement it is sufficient to say that it purports to 
authorize the appropriation for the purposes of the Act, 
of $480,000 for the fiscal year ending June 30, 1922, and 
$240,000 annually thereafter for the period of five years; 
and an additional sum of $1,000,000 for the fiscal year 
ending June 30, 1922, and not exceeding $1,000,000 an¬ 
nually thereafter for the period of five years; said appro¬ 
priation, after a deduction of not more than $50,000 a 




Briefly stated, the appellant’s contention is, that the 
matter of the promotion of the welfare and hygiene of 
maternity and infancy is one exclusively within the 
power and jurisdiction of the several states, and the 
Congress of the United States is without any constitu¬ 
tional power or authority to legislate with regard there¬ 
to or to appropriate any money in the Federal treas¬ 
ury for such a purpose. 

The motion to dismiss the bill of complaint was filed 
by the appellees upon the grounds substantially that 
the Court was without jurisdiction to entertain the same, 
and further that it did not contain any allegations en¬ 
titling the plaintiff to relief in a Court of Equity. This 
motion was sustained and hence this appeal. 

The right of a taxpayer to maintain a suit to restrain 
the payment of money out of the treasury in pursuance of 
unconstitutional legislation has been expressly adjudi¬ 
cated by this Court in the case of Roberts vs. Bradfield , 
12 App. Cas. (D. C.) 453, 459, 460, and the Supreme Court 
of the United States has announced the same rule. 
Crampton vs. Zabriski, 101 IT. S. 601, 609; Brown vs. 
Trousdale , 138 U. S. 389; Colvin vs. Jacksonville , 158 
U. S. 456; Ogden City vs. Armstrong , 168 U. S. 224, 236. 

. As this question is conclusively settled by these deci¬ 
sions, it will not be further discussed in this brief. 

PROPOSITIONS. 

The apellant contends: 

1. THAT THE SO-CALLED SHEPARD-TOWNER ACT IS IN¬ 
VALID BECAUSE IT ATTEMPTS TO AUTHORIZE THE APPRO- * 
PRIATION OF MONEY OUT OF THE TREASURY OF THE U N T 'I' H Ti 
STATES FOR PURPOSES WHOLLY OUTSIDE OF ANY AUTHORITY 
OR POWER CONFERRED UPON THE GOVERNMENT OF THE 
UNITED STATES BY THE CONSTITUTION. 
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“* granting for the sake of the argument that 

CONGRESS HAD THE POWER TO APPROPRIATE MONEY OUT 
OF THE TREASURY OF THE UNITED STATES FOR THE PURPOSE 
SPECIFIED THEREIN, THE ACT IS STILL UNCONSTITUTIONAL 
AND VOID BECAUSE ITS PROVISIONS GO BEYOND T TTl ! EXER¬ 
CISE OF SUCH POWER OF APPROPRIATION AND CONSTITUTE 
SUBSTANTIVE LEGISLATION WITH RESPECT TO MATTERS 
MANIFESTLY BEYOND THE LEGISLATIVE POWER CONFERRED 
UPON THE CONGRESS OF THE UNITED STATES BY THE 
CONSTITUTION. 

3. THE ACT IS INVALID BECAUSE IT AMOUNTS TO A DELE¬ 
GATION BY CONGRESS OF LEGISLATIVE POWER VESTED IN IT 
TO A SUBORDINATE AGENCY IN VIOLATION OF THE CONSTI¬ 
TUTION OF THE UNITED STATES. 

Those propositions will be considered in their order. 

I. 

It is contended by the Government that the power of 
Congress to pass the Act here assailed is found in the 
first clause of Section 8 of Article I of the Constitution, 
which provides: 

“The Congress shall have power to lay and col¬ 
lect taxes, duties, imposts, and excises, to pay the 
debts and provide for the common defense and gen¬ 
eral welfare of the United States; and all duties, 
imposts and excises shall be uniform throughout the 
United States.” 

This contention of the Government is not based upon 
tbe assertion of any power in the Congress to legislate 
with respect to the subject-matter of the Shepard- 
Towner Act, but is limited to the assertion of its power 
to appropriate money for that purpose. 

The notion that the clause under consideration confers 
a substantive power of legislation with respect to the 
general welfare, while suggested from time to time in 
loose political discussion, has never received the sane- 





tion of any respectable authority, but upon the contrary 
has been repudiated and denied by every commentator 
upon the Constitution. 

It has also been expressly repudiated by the Supreme 
Court of the United States. 

In Kansas vs. Colorado, 206 U. S. pages 89 and 91, 
in discussing the purpose of the Tenth Amendment, the' 
Court says: 

‘* This amendment was seemingly adopted with 
prescience of just such contention as the present, it 
disclosed the widespread fear that the National Gov¬ 
ernment might under the pressure of a supposed 
general welfare attempt to exercise powers which 
had not been granted . With equal determination 
the framers intended that no such assumption should 
ever find justification in the organic act, and that if, 
in the future, further powers seemed necessary they 
should be granted by the people in the manner they 
had provided for amending that act.” 

But it is unnecessary here to further discuss the ques¬ 
tion of any supposed power of Congress to legislate for 
the general welfare because the Government is not bas¬ 
ing its argument in support of the validity of this Act 
upon any such ground. It is sufficient to refer to the 
discussions of the question in the commentaries upon the 
Constitution, all of which, as we have said, deny the 
existence of any such power. 

Story on the Constitution, Section 907. 

Tucker on the Constitution, page 477. 

Willoughby on the Constitution, pages 39 
and 40. 

Miller on the Constitution, page 229. 

Hare on American Constitutional Law, Vol. I, 
pages 242-243. 

Von Holst on Constitutional Law, page 118. 



It is sought to find justification for this legislation by 
saying that Congress is specifically given the power to 
lay and collect taxes, duties, imposts and excises for 
the purpose of paying the debts and providing for the 
common defense and general welfare of the United 
States, and accordingly whatever is related to the com¬ 
mon defense and general welfare affords a proper use 
and application of the revenues raised by the exertion 
of the taxing power conferred. The Government fur¬ 
ther asserts that the terms “common defense” and “gen¬ 
eral welfare” are not limited or restricted by those 
enumerated powers of the Constitution which make pro¬ 
vision for the common defense and general welfare of 
the United States, but their significance is to be deter¬ 
mined independently of a consideration of the other 
provisions of the Constitution. 

As stated above, the contention made in support of 
this construction of the terms admits that the power of 
Congress respecing the general welfare thus defined is 
limited to the naked and bare power of appropriating 
money —that is to say, that Congress may provide for 
the general welfare by appropriating money, but can do 
nothing beyond making the appropriation. 

The appellant, upon the other hand, maintains that this 
method of construction is at war with the very nature 
of the Constitution and with the fundamental conception 
out of which it sprang. It would give to the Federal 
Government an absolute and unrestrained power of ap¬ 
propriating money for purposes over which it has no 
vestige of control or authority. It amounts to the as¬ 
sertion of a power to give away money without any 
authority to make effective the purpose ror which the 
money is appropriated. 
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The Government of the United States is a government 
of enumerated powers. It has only those powers con¬ 
ferred upon it by the Constitution, all other powers are 
reserved to the states or to the people. Among the enu¬ 
merated powers granted is the power to lay and collect 
taxes and to use the revenues so derived to pay the 
debts and provide for the common defense and general 
welfare of the United States. This power is one of the 
great powers of government, but from its very nature 
it is a power given in aid and support of other 
granted powers. It must always accompany some other 
power, for, if taken alone, it is a barren and meaningless 
thing. 

Madison in the 41st paper of the Federalist described 
it as the “sinew” of other powers, and Hamilton called 
it, in the 31st paper, the “essential engine” by which the 
means of answering the national exigencies must bo pro¬ 
cured. It being thus, in consequence of its very nature, a 
power providing the means by which other powers are to 
be exerted , those other powers must of necessity deter¬ 
mine the limits within which it must be exercised. The 
use of a means not directed to some end is not conceiv¬ 
able in government. 

The appellant therefore asserts that after revenues 
have been raised by the use of the taxing power they can 
only be appropriated by Congress for a purpose within 
the limits of the powers granted to the Federal Govern¬ 
ment by the Constitution. The appropriation of money in 
and of itself is an idle ceremony which accomplishes no 
purpose and is not for a moment to be considered as with¬ 
in the power of any government, and particularly one of 
avowedly limited powers. The Constitution of the United 
States therefore must be examined to ascertain for what 
purposes these revenues may be appropriated, because, 
as we have seen, it is only in connection with the exertion 




of some power conferred upon the Federal Government 
that these revenues can ever be used at all. 

The appellant therefore contends that the term * 4 gen¬ 
eral welfare” as employed in Clause I of Section 8, of 
Article III of the Constitution, was intended to describe 
those enumerated powers of the Constitution relating to 
the general welfare of the United States; that it was sim¬ 
ply employed as a means of reference to those powers, 
and does not embrace anything beyond the powers so 
enumerated. Instead of attempting in the clause under 
consideration to repeat or to refer specifically to each 
of the enumerated powers in aid of which the taxing 
power and the accompanying power of appropriation 
were to be used, the terms “common defense” and “gen¬ 
eral welfare ’ 9 were selected as a compendious expression 
intended to embrace all of them. 


It will be shown later that no words, restrictive or 
otherwise, would have been added to the clause granting 
the power to lay and collect taxes, had it not been for the 
fact that certain members of the Convention, who were 
particularly interested in the debts which had been in¬ 
curred by the Government under the Confederation, were 
insistent upon a specific provision being incorporated in 
the clause authorizing the payment of these debts. Hav¬ 
ing added the specific power to pay debts , it became nec¬ 
essary, in order to avoid limiting the use of the revenues 
to that purpose alone, to add language which would per¬ 
mit their application to the other authorized purposes 
of the Government. Accordingly, the terms “common 
defense” and “general welfare” were used in order to 
embrace all of the other purposes provided for in the 
Constitution.* Had not the specific provision for the pay- 


J he Section of Article VI of the Constitution provides: “All 
an w engagements entered into, before the adoption of 
the Constitution, shall be as valid against the United States under 
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ment of the debts been included, it is plain that the grant 
of the taxing power would of itself have carried the power 
to apply the moneys so raised to the effectuation of the 
other powers of the Government. United States vs. New 
Orleans. 08 U. S. 381, 393, 394. 

It should be perceived that the appellant’s contention 
does not involve an attempt to put any limit upon the 
amount of revenue that the Congress may raise by an ex¬ 
ertion of the taxing power under the Constitution. 
Whether there be any limit to its power in that respect 
is a totally different question from the one here presented. 
When Congress raises revenue through the method 
it has employed since the foundation of the Government, 
it is impossible, except in rare instances, to say whether 
the ultimate purposes and objects to which that revenue 
will be applied are such as are within or without Federal 

this Constitution as under the Confederation.** This clause was agreed 
to before any express qualification was placed upon the taxing power. 
But it was thought by Mr. Shennan that the clause for laying taxes 
and duties ought to have connected with it an express provision for 
the payment of the old debts; and he accordingly moved to add to 
that clause the words “for the payment of said debts, and for de¬ 
fraying the expenses that shall be incurred for the common defense and 
general welfare.*’ This was regarded by the Convention as unneces¬ 
sary, and was therefore not adopted. (Elliott, V., 476, 477.) On the 
31st of August all matters not disposed of were referred to a new 
grand committee, who, on the 4th of September, introduced an amend¬ 
ment to the revenue clause which made it read: “The legislature shall 
have power to lay and collect taxes, duties, imposts and excises, to pay 
the debts and provide for the common defense and general welfare 
of the United States.’* This amendment was unanimously adopted, 
and when the Constitution was revised, at the close of the proceedings, 
the declaration which had been prefixed to the revenue clause making 
the debts and engagements of the Confederation obligatory upon the 
new Congress was placed by itself at the beginning of Article VI. 
(Elliott, V., 506, 507; Curtis’ Const. Hist., Vol. II, 321, 322.) 

Sherman, who was so solicious of securing the payment of the old 
debts of the Confederation, “was a member of the committee on the 
unfinished parts of the Constitution, and it is noticeabe that favored 
ideas of the individual members were apt to be recommended by the 
committee. Gouverneur Morris was also a member, and as a repre¬ 
sentative of the moneyed Interests he naturally had been strongly 
in favor of a specific obligation to assume the o’d debts. These 
men probably had to do with the phrasing of the clause first referred 
to, and with its recommendation by the committee.” Framing of the 
Constitution (Farrand), 177, 178. 
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authority. It is only where an impost, excise or duty is 
laid upon a particular thing, and where the tax is mani¬ 
festly levied to accomplish an object beyond the power 
of Congress that the question of constitutional authority 
to impose the tax can be raised. 

It will appear later from the examination of the au¬ 
thorities that even this power to tax, in the first instance, 
has been held subject to definite limitations. But the case 
here does not, primarily at any rate, involve any such 
question. The question here presented concerns the 
power to appropriate revenues which it is assumed have 
been collected in conformity with the Constitution, to 
objects which are within the exclusive power and juris¬ 
diction of the states and beyond any power vested in the 
Federal Government. An appropriation is here made for 
a specified purpose. The Act assailed has authorized a 
definite appropriation and Congress has subsequently 
actually appropriated money for such purpose; and ac¬ 
cordingly the question of its power to make this appro¬ 
priation can be and is definitely raised by this proceeding. 

The question here presented has been the subject of dis¬ 
cussion since the beginning of the operation of the Gov¬ 
ernment under the Constitution. It has been considered 
by many of the greatest statesmen of the country, whose 
views are preserved in many volumes of their published 
writings. The same question, or one closely analogous, 
has been twice raised in cases presented to the Supreme 
Court of the United States, but upon neither occasion 
was its decision necessary to the disposition of the case. 

In Field vs. Clark, 143 U. S. 649, 695, the power of 
Congress to provide for the payment of bounties upon 
sugar produced in the United States, and to appropriate 
money for their payment, was raised and argued, but the 
Court found the decision of the question unnecessary to 




the disposition of the case. In referring to this question 
of the power of Congress, the Court said: 

The question of constitutional power thus raised 
depends principally, if not altogether, upon the scope 
and effect of that clause of the Constitution giving 
Congress power 4 to lay and collect taxes, duties, im¬ 
posts and excises, to pay the debts and provide for 
the. common defense and general welfare of the 
United States/ Art. I, Sec. 8. It would be difficult 
to suggest a question of larger importance or one the 
decision of which would be more far-reaching But 
the argument that the validity of* the entire Act de¬ 
pends upon the validity of the bounty clause is so 
obviously founded in error that we should not be 
justified in giving the question of constitutional 
power here raised that extended examination which 
a question of such gravity would under some cir¬ 
cumstances demand . Even if the position of ap¬ 
pellants with respect to the power of Congress to pav 
these bounties were sustained, it is clear that the 
parts of the Act in which they are interested, namely, 

those laying duties upon articles imported, would 
remain in force.” 

Again, in United States vs. Realty Company , 163 U. S. 

427, the Court likewise found it unnecessary to decide 
the question. 

In Miles Planting Co. vs. Carlisle 5 App. Cas. (D. C.) 
138, this Court held that the provision of the Tariff Act 
ot 1890 granting bounties for the production of sugar in 
the United States was unconstitutional and voidt The 
specific ground of this decision was that Congress had no 
power to impose taxes or appropriate money for any¬ 
thing other than a public purpose, and the giving of 
money to individuals on account of their engaging in a 
private enterprise was not a public purpose, and there¬ 
fore unconstitutional. The same doctrine had been 
announced and applied in Loan Association vs. Topeka 
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20 Wall. 650, Parkersburg vs. Brown, 106 U. S. 487, and 
Cole vs. LaGrange, 131 U. S. 1. This principle, it is sub¬ 
mitted, controls the decision of the case at bar. The 
granting of bounties has been defended upon the ground 
that the general welfare is promoted by the increased 
domestic production of articles necessary to the life and 
industry of the nation, and that the taxing power or the 
power of appropriating money may be used to encourage 
such a result, but this Court decided that neither of these 
powers could be used for such a purpose. The case in 
effect holds that there are definite limitations upon the 
power mentioned, and that neither can be used to pro¬ 
mote the general welfare in any broad and unrestricted 
sense. 


Tub So-Called “General Welfare” Clause Examined. 

(a) Before proceeding to an examination of the writ¬ 
ings of public men upon this question the clause of the 
Constitution of the United States itself should be exam- 
lned It is only in cases of doubt that resort should be 
had to any extrinsic source for the purpose of interpret¬ 
ing the Constitution. As Chief Justice Marshall de¬ 
clared, in an often quoted sentence in his opinion in 
Gibbons vs. Ogden, 9 Wheat, 1, 188: 


As men whose intentions require no concealment 
generally employ the words which most directly and 
aptly express the ideas they intend to convey the 
^tened patriots who framed our Constitution 

to hnv! PC0I ? ° W ,' 10 afl , opt . ed it. must be understood 
to have employed words in their natural sense and 
to have intended what they said.” 


rt is believed that it is practically demonstrable from 
a consideration of the language of the taxing clause 
that the words “general welfare” were intended onlv 
to refer to and include those objects contemplated by the 
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other powers granted to Federal Government by the 
Constitution. 

In the first place, it is to be observed that the words 
“general welfare ’’ in the very clause under considera¬ 
tion have imposed upon them a most significant qualifica¬ 
tion. They are found in the phrase, “to pay the debts 
and provide for the common defense and general welfare 
of the United States.” It is the general welfare of the 
United States which Congress is given the taxing power 
to provide for. What is the United States here referred 
to! Unquestionably it is the Union, the Government 
brought into existence by the Constitution. It is the gen¬ 
eral welfare of the same Government or Union whose 
debts Congress is empowered to pay out of the revenues 
collected. Likewise it is the general welfare of the same 
Government or Union whose common defense Congress is 
empowered to provide for in the same manner. The 
debts were the debts incurred or assumed by that United 
States which teas created by the provisions of the Con¬ 
stitution. The common defense for which provision was 
to be made was that common defense provided for in the 
Constitution; that is to say, the common defense which 
would result from the exercise of the power to raise and 
support armies, to provide and maintain a navy, to pro¬ 
vide for calling forth the militia to execute the laws of 
the Union, suppress insurrections and repel invasions, to 
provide for organizing, arming and discipling the militia; 
the power to declare war, grant letters of marque and 
reprisal, etc. It was the exercise of these powers that 
constituted the common defense referred to in the pro¬ 
vision under consideration. No one has ever suggested 
that the term “common defense” embraced within it 
any power not enumerated in the Constitution respecting 
such defense or not implied from some power so enumer¬ 
ated. And yet this term in a general sense is as broad and 





indefinite as the term “general welfare.” Taken in its 
popular and general sense, apart from the nature of the 
instrument in which it is used and the provisions with 
which it is associated in that instrument, it could be 
made to include a vast number of objects outside of the 
scope of the granted powers of the Federal Government. 
But if the debts mentioned in the clause are only those 
debts which are authorized to be paid under the Consti¬ 
tution, if the common defense embraces only those objects 
and purposes which are likewise specified in the Constitu¬ 
tion, why is not the meaning of the term “general wel¬ 
fare” also to be ascertained and explained by the other 
provisions of the Constitution? 

Bearing in mind that the power to appropriate money 
cannot in its very nature be an end of government in itself , 
but a power which must accompany other powers which it 
is one of the means of effectuating, does it not become 
manifest that this power of appropriation attaches to and 
is restrained hy the other powers which the Government 
is authorized to exercise? Any objects which are outside 
of the purview of the Constitution, objects with respect 
to which the Government has no power or authority, are 
removed of necessity from the operation of the exercise 
of a power like the power of appropriating money, which 
in its very essence is simply a means of accomplishing 
other powers within the competence of the Government 
to which it is delegated. 

It is a general rule of interpretation that grants of 
power and limitations upon power granted, must be con¬ 
strued in the light of the nature of the Government to 
which the powers are delegated. For instance, in the sec¬ 
ond, third, fourth, fifth, sixth, seventh and eighth Articles 
.of Amendment to the Constitution there is no reference 
whatever to the Government of the United States. The 



contention was made early in the history of the Govern¬ 
ment that the guarantees of personal liberty contained 
in these Articles were operative alike upon the Federal 
and state governments. But in the case of Barron vs 
Baltimore, 7 Pet. 247, Chief Justice Marshall said, with 
reference to this contention: 


'1 he Constitution was ordained and established 
by the people of the United States for themselves for 
their own government and not for the government of 
the individual States. Each State established a Con¬ 
stitution for itself, and in that Constitution pro¬ 
vided such limitations and restrictions on the powers 
^ P® rtlcn,ar , government as its judgment dic¬ 
tated. The people of the United States framed such 
a government for the United States as they supposed 
best adapted to their situation and best calculated to 
promote their interests. The powers they conferred 
on this government were to be exercised by itself • 
and the limitations on power, if expressed in general 
terms, are naturally and we think necessarily ap¬ 
plicable to the government created by the instrument. 
I hey are limitations of power granted in the instru¬ 
ment. itself; not of distinct governments framed by 
different persons and for different purposes . 99 

The amendments with which Chief Justice Marshall 
was dealing were general in their terms, and from their 
language were applicable to the powers of the state 
governments as well as to the powers of the Federal 
Government. But looking to the nature of the instru¬ 
ment which they amended , which was one containing dele¬ 
gation of power to the Government of the United States 
.and not to the states, it was held that they must be limited 
in their application to the powers of the Government 
created by that instrument.* If this were true with re¬ 
gard to limitations, is it not more clearly the result in the 
case of a P ower like the power of appropriation, as we 

*75®* !|* e " ord f general welfare of the United States were used in * 
contradistinction to the general welfare of the several states fcfsup- 



have described it above, particularly where the language 
granting it expressly provides by the use of the words 
“of the United States” that the power is attached to and 
is intended to accompany only those powers which the 
Constitution itself contains? 

Furthermore, the clause “to pay the debts and provide 
for the common defense and general welfare of the 
United States” must contain every object and purpose 
to which Congress is authorized to appropriate money. 
There is no other clause in the Constitution specifying 
the objects or purposes for which appropriations may be 
made. The payment of debts and provision for the com¬ 
mon defense would unquestionably not embrace all the 
purposes contemplated by the provisions of the Consti¬ 
tution, as, for instance, promoting the progress of science 
and useful arts, by securing for limited times to authors 
and inventors the exclusive right to their respective 
writings and discoveries, which, of course, does not relate 
to the common defense, and yet requires the appropria¬ 
tion of money. Unless this and many other objects 
specified in the Constitution are embraced under the term 
“general welfare,” no provision is made in the Constitu¬ 
tion for appropriating money for them. They must be 
comprehended under the term “general welfare,” or 
else Congress is not authorized to make appropriations 
therefor. It is apparent, therefore, if we assume, as we 
must, that, as the Constitution is in this clause specifying 
the objects to which money may be appropriated by Con- 

ported by the construction which has been given to the Fourteenth 
Amendment in a long line of cases. 

“The language is, ‘No state shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States: It is a little remarkable, if this clause was intended as a pro¬ 
tection to the citizen of a state against the legislative power of his 
own state, that the word citizen of the state should be left out when 
it is so carefully used and used in contradistinction to citizens of the 
United States, in the very sentence which precedes it. It is too dear 
for argument that the change in phraseloogy was adopted under¬ 
standing^ and with a purpose.” Slaughter-House Cases, 16 Wall. 36, 
74. And see Maxwell vs. Dow, 176 U. S. 581; Twinning vs. New Jersey, 
211 U. S. 96. 







gress, this specification of objects was intended to be 
comprehensive and to include all the powers contained in 
the Constitution, that a large number of these powers 
must be embraced within the term “general welfare/ 9 
else they are not covered at all. 

But it is said that while it is true the terms “common 
defence and general welfare ’ 9 were intended to refer to 
and embrace all of the enumerated powers, still this does 
not prove that these terms do not include purposes and 
objects beyond and in addition to those contemplated in 
those powers. Let this contention be examined for a 
moment. 

It is obvious that, in so far as the enumerated powers 
are embraced within the term “general welfare,” 
Congress has the power, in addition to appropriating 
money, to use all other means appropriate to the carrying 
out of these powers, and that the power of appropriating 
money is with respect to these enumerated powers coupled 
with the right to make it effective. Congress may in 
these case? not only appropriate money, but may go fur¬ 
ther and see that the appropriation accomplishes the ob¬ 
ject for which it was made. But if the contention is sound 
that with respect to any object not embraced within the 
enumerated powders Congress may still exercise the naked 
power of appropriating money out of the treasury for 
such object, it follows that, as to these additional objects, 
the power of Congress stands upon an entirely different 
footing and is reduced to the utterly barren act of giving 
away money with no right to follow it and see that the 
objects for which it was appropriated are accomplished. 

This method of reasoning therefore leads to the in¬ 
congruous result that the expression “general welfare” 
embraces two entirely different classes of objects, one 
class being those contemplated by the enumerated powers 
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as to which Congress has full and ample authority to 
exert all appropriate means of accomplishing, and the 
other class of objects with respect to which Congress pos¬ 
sesses no power and is entirely impotent. This particu¬ 
lar phase of the question will be reverted to later, when 
the scope and meaning of the power to appropriate money 
is examined. 

But, it may be asked now, where does the efficient 
power to accomplish those objects appertaining to the 
general welfare not embraced within the enumerated pow¬ 
ers, reside? Unquestionably, under the Tenth Amend¬ 
ment, it resides either in the several states or in the peo¬ 
ple. It does not reside in the Federal Government. 
With respect to the subject-matter of the particular 
Act whose constitutionality is here assailed, it must be 
conceded, of course, that the power to deal with it is 
exclusively within the several states. It constitutes one 
of the most obvious and undoubted powers of the several 
states. The means by which that object shall be pro¬ 
moted are for the states to select and apply. It belongs, 
as Chief Justice Marshall said in Gibbons vs. Ogden , 9 
Wheat. 1, to “that immense mass of legislation which 
embraces everything within the territory of the state not 
surrendered to the Federal Government; all which can 
be most advantageously exercised by the states them¬ 
selves—inspection laws, quarantine laws, health laws of 
every description as well as laws for regulating the inter¬ 
nal commerce of a state.” 

Those who assert the validity of the Sheppard Towner 
Act are driven to admit that, outside of the naked power 
of appropriating money by Congress, the authority of 
the states to determine all measures which should be 
adopted to promote the objects of that Act is exclusive 
and complete. The power to use any money for that ob¬ 
ject from whatever source derived must of necessity 
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therefore rest with the states. Is it conceivable that a 
powei meieh to appropriate money could have been in¬ 
tended to be granted to the Congress of the United 
States, when the power of applying it could not possibly 
be vested in it? 

This examination shows that the contention of the Gov¬ 
ernment in this case is self-destructive, for if the power 
to appropriate money for purposes outside of the enumer¬ 
ated powers is limited, as it must be conceded by all that 
it is, to the appropriation of money alone, then it be¬ 
comes impossible to say that any such appropriation is 
in fact for any purpose, because all governmental au¬ 
thority with respect to the expenditure of the appropria¬ 
tion is wholly within the state. Such an appropriation 
cannot be for any particular purpose. It becomes a bare, 
naked paying out of money for no purpose. 

Under the Skeppard-Towner Act certain appropria¬ 
tions are made to the states. The scheme of the Act is 
that the states shall agree in advance as to how the money 
shall be used, and if any state does not use such money 
as it has from time to time received for what, in the judg¬ 
ment of the Board of Maternity and Infant Hygiene, are 
proper purposes under the Act, then such state is not to 
receive any further money out of the appropriation. But 
obviously as to the amount such a state has already re¬ 
ceived prior to any adverse action by the Board there is 
no pretense that the Government has any remedy, no mat¬ 
ter how clear it may be, that the money has been applied 
to purposes not contemplated by the Act. This must be 
the case, because if it is once admitted that Congress 
has the power to follow money appropriated from the 
Federal treasury for an object exclusively within the 
powers of the several states, in order to insure that 
the object of the appropriation is accomplished, then 
it is plain that the power of Congress is not limited to 




the power of appropriating money for such purposes, 
but it has a vastly greater power, which amounts to one 
of general legislation with respect to the object of the 
appropriation. 

The power to use the money of the Government is an 
effective means of carrying out the objects for which 
the Government was instituted. In normal times money 
is the great source of energy of the Government. With 
it, all its physical operations may be assured. It if had 
been the purpose of the framers of the Constitution 
to vest this basic power of appropriating money to any 
purpose outside of those enumerated in the Con¬ 
stitution, then we may be certain that the power 
would likewise have been delegated to see that 
the purpose for which the money was appropriated 
was carried out and accomplished. But it is clear that 
recognition of a power in Congress to use the money of 
the Government for any purpose appertaining to the 
general welfare taken in its broad and popular meaning 
would render all the pains of specifying the powers of 
the Federal Government in a written Constitution an 
idle ceremony. 

It is not therefore to be conceived tjiat Congress has 
the power to follow the use of money appropriated to a 
state agency for state purposes through all its uses by 
those agencies, and to supervise such uses without vio¬ 
lating the whole theory and purpose of the Constitu¬ 
tion. This being so, there can be no such thing as the 
appropriating of money by Congress for any objects 
of general welfare outside of those contemplated by the 
enumerated powers. Such a pretended appropriation 
is reduced by the necessities of the case to an appropri¬ 
ation for no purpose. It is a bare and naked appro¬ 
priation to which no object or purpose can be attached. 
The use of the money cannot be limited to a particular 



purpose because it cannot be followed by any Federal 
agency to insure its application to that purpose, and 
therefore, in every real sense, the appropriation is noth¬ 
ing more than the mere act of paying out money from 
the Federal treasury. 

When the states accept any appropriation from Con¬ 
gress, therefore, they take it, from every constitutional 
and legal viewpoint, merely as so many dollars, stripped 
of all conditions or qualifications. Whatever moral/ 
obligation there may be upon the states to apply it to 
the objects which Congress had in view when the appro¬ 
priation was made, is entirely aside from the present 
discussion. We are dealing with the question as to the 
existence or not of an asserted Federal power . If a 
power is granted to the Federal Government by the 
Constitution it must be a real and effective power, and 
it cannot be a legitimate argument in favor of an 
asserted power to do a particular thing upon the part 
of the Federal Government to say that it may be ac¬ 
complished if the states voluntarily, and through no 
constitutional obligation, do something that Congress 

may desire. The very statement of such a contention 
carries its own negation. 

It has been shown in the early part of this discussion 
that the idea that there is any power of a general nature 
in the Constitution to legislate for the general welfare, 
independently of the enumerated powers, has entirely 
vanished from the domain of serious discussion. Such 
a contention never had any respectable sponsors. It was 
used simply as a makeweight in loose and irresponsible 
political controversy. But it is submitted that even 
that contention was more logical than that which, while 
conceding that there is no power in Congress of legis¬ 
lating for the general welfare regardless of the powers 
granted by the Constitution, yet maintains that there is 




23 


a general power in that body of appropriating money 
for such purpose. 

The former contention was answered by the simple 
statement that the recognition of any such power of 
general legislation would defeat the entire purpose of 
the specific enumerations of power in the Constitution. 
But that answer is equally applicable to the contention 
which seeks to establish the existence of an unrestricted 
power of appropriation for the general welfare. If 
valid in the one case, it must be in the other. 

Those who contend that the clause of the Constitution 
under consideration authorizes the appropriation of 
money outside of the enumerated powers ignore entirely 
the language employed. They argue as if the word 
“appropriate” had been used instead of the word “pro¬ 
vide.” The taxes are to be levied “to pay the debts 
and provide for the common defense and general wel¬ 
fare.” The word “provide” is unquestionably a word 
of broader signification than the word “appropriate.” 
It is apparent that the word “appropriate” has been 
selected by those who assert the broad power now being 
discussed for the very purpose of screening the effect 
of the argument in its favor from its logical result. 
The Constitution employs the word provide because it 
was known that money was the usual and potent means 
of providing for the accomplishment of those objects for 
which the government was established under the Con¬ 
stitution. But if the attempt is made to extend the 
power to use the money of the Government to purposes 
beyond those for which the Government was instituted, 
then the word “provide” is a wholly inapt and inac¬ 
curate word. The use of the word “provide” carries 
the implication of a power to bring about and accomp¬ 
lish the thing to be provided for. It connotes the idea 
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of fulfillment or accomplishment.. When the efficient 
nature of the right to use money fov a particular pur¬ 
pose is considered, when it is realized that it compre¬ 
hends all those steps of which money is the inducement 
and the moving cause, then it is manifest that to pro¬ 
vide for a given object by the use of money includes the 
right to control and supervise all of those things which 
attend the use of money for such purpose. 

The argument, therefore, that Congress can transcend 
the limits of its granted powers and appropriate money 
for purposes beyond these powers, because it is not 
necessary in appropriating money for such purpose for 
Congress to exercise any power other than the bare 
power of appropriation, is answered by the very lan¬ 
guage of the Constitution. It can only be established 
by ignoring the crucial word of the grant. And thus it 
is seen that if the term “general welfare”is to be taken, 
not as a means of reference to the enumerated powers of 
the Constitution, and as being limited by them, then the 
language of the clause would carry a grant of power to 
do everything relating to the general welfare in its broad 
sense which could be accomplished by the use of money. 
And as money can accomplish practically all the ends of 
government, a power would result of as vast an extent 

as that which we have shown to have been universallv 
denied. 

If the construction tor which the appellant here con¬ 
tends prevails, all the incongruities and inconsistencies 
which we have before shown to inhere in the contention 
of the Government in this case entirely disappear. 
Under it full effect is given to the word “provide" by 
limiting the power of provision to those objects for which 
the Government was established by the Constitution . 
All futile and aimless expenditure of money disappears 
from the contemplation of the Constitution; for when 
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appropriated to accomplish the purposes enumerated 
in the Constitution, full and ample power is given to see 
that it is applied effectually to the purpose of the 
appropriation. The whole undertaking would then be 
within the power of the Government and subject to its 
complete authority. The discordant plan of having one 
Government use its processes of raising revenue in 
order to appropriate them for purposes exclusively with¬ 
in the jurisdiction of another government vanishes from 
our constitutional system. Under the contention of the 
appellant the symmetry, order and harmony of that dual 
government contemplated by the Constitution is pre¬ 
served. Under the contention of the Government it is 
destroyed. 

The Relation of the General Welfare Clause to Other 
Provisions of the Constitution. 

b. If the clause in question is examined in the light 
of other provisions of the Constitution, the construction 
here maintained is even more clearly demonstrated. The 
second of the enumerated powers in section 8 confers 
upon Congress the power 44 to borrow money on the 
credit of the United States.This power is without 
any expressed qualification, but would anybody contend 
that the Federal Government under this unqualified 
power would have the right to borrow money for use by 
the states in the administration of their purely local 
affairs? And so with other of the enumerated powers 
which are given in terms likewise unqualified. 

The power of eminent domain, which is closely related 
to the taxing power, affords another illustration of limi¬ 
tations imposed by the nature of the Government of the 
United States.* This power is not expressly conferred 


♦“But so far as respects the use, the taking of private property by 
taxation is subject to the same limitation as the taking by the rieht 
of eminent domain.” Cole vs . La Orange, 113 U. S. 8. 
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in the Constitution, but is one which must necessarily be 
implied in order that the Government may have the means 
of discharging its functions. It is also expressly recog¬ 
nized by that provision of the fifth article of amendment 
which forbids private property from being taken for pub¬ 
lic use without just compensation. This is a limitation 
upon a power the existence of which is presupposed. The 
limitation is upon the taking for a “public use” a term 
of broader meaning than “general welfare. Does public 
use mean any public use y including both state and federal 
uses? Obviously, the power to take private property by 
the Government of the United States is limited to the 
taking of it for purposes within its delegated powers . 
This is everywhere conceded. 

“But if the right of eminent domain exists in the Fed¬ 
eral Government, it is a right which may be exercised 
within the states, so far as is necessary to the enjoyment 
of the powers conferred upon it by the Constitution.” 
Kohl et al. vs. United States , 91 U. S. 367, 372. And 
again in the same case it is said, “The proper view of the 
right of eminent domain seems to be, that it is a right 
belonging to a sovereignty to take private property for 
its own public uses , and not for those of another. Beyond 
that, there exists no necessity; which alone is the founda¬ 
tion of the right’’ (pp. 373, 374). See also Shoemaker vs. 
United States, 147 U. S. 282, 298; United States vs. Get¬ 
tysburg El. Ry. y 160 U. S. 668, 679. 

But aside from these illustrations the limitations 
upon the power of taxation conferred by the first clause 
of section 8, also compel the construction contended for. 

The concluding part of the clause conferring the tax-* 
ing power provides: 

“but all duties, imposts and excises shall be uni¬ 
form throughout the United States.” 






The fourth clause of Section 9 of the same Article 
provides: 

“No capitation or other direct tax shall be laid 
unless in proportion to the census or enumeration 
hereinbefore directed to be taken.” 

Clause 6 of the same section provides that: 

“No preference shall be given by any regulation 
of commerce or revenue to the ports of one State 
over those of another, nor shall vessels bound to or 
from one State be obliged to enter, clear or pay 
duties in another.” 

The purpose of these clauses was to insure the rule 
of uniformity as to duties, imposts and excises and the 
rule of apportionment with regard to capitation and 
other direct taxes. 

The contention of the Government in this case would 
provide the ready means of evading and defeating these 
rules of taxation so carefully guarded by these express 
provisions of the Constitution. If the Government’s 
contention is sound, the very taxes raised by the method 
of apportionment prescribed in the Constitution could 
immediately upon their collection be turned back to a 
favored few of the states, upon some pretext that there¬ 
by Congress was providing for the general welfare. It 
is true, of course, that even within the enumerated 
powers, Congress may expend Federal revenues so as to 
favor one state over another; it may so exercise its 
unquestioned power as to cause an excessive and partial 
expenditure of Federal moneys in particular states. 
But this possibility of abuse is one which is an unavoid¬ 
able consequence of the vesting of authority in any gov¬ 
ernment. But certainly it cannot be imagined that those 
who adopted the Constitution, although confronted with 
this necessary peril in the granting of limited powers, 
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intended to take pains to invite such an abuse by con¬ 
ferring so vast and unrestricted a power as that now 
asserted. 

If the contention of the Government prevails, the 
Constitution, as adopted in 1789, conferred the right 
upon the Congress to collect unlimited taxes, and to 
appropriate them for undefined purposes to the various 
states. It requires the ignoring of the enumer¬ 
ated powers in the application of the revenues so 
collected. The precedent of the present Act, if its con¬ 
stitutional validity is sustained, would justify the appro¬ 
priation of money to the states for any object within 
their exclusive jurisdiction, for all the governmental 
powers of the states are exercised in a broad sense for 
the general welfare. Far from limiting the scope of 
the appropriating power, when the term general welfare 
is taken in the broad, unrestricted sense maintained by 
the appellees in this case, it has the result of extend¬ 
ing that power over the whole field of government. 

Once abandoning the principle that the funds in the 
Federal treasury are to be applied only in execution of 
the powers delegated under the Constitution, and 
admitting the power to use them for the so-called gen¬ 
eral welfare, all restraint in their application is re¬ 
moved. If the term “general welfare” in the Consti¬ 
tution is not defined and its signification ascertained by 
resort to the provisions of the Constitution itself, then 
who is to fix the definition? Would it be possible in any 
case to challenge the action of Congress in making ap¬ 
propriations of the public money? 

The Act here in dispute has resulted, and doubtless 
it was contemplated that it would result, in some states 
not accepting the appropriations made under it. What¬ 
ever money is paid from the treasury under it will be 





paid for purposes which, under every conception of our 
dual form of government, are wholly state and local 
purposes. Even if every state in the Union accepted 
the provisions of the Act, the purpose to which this 
money would be applied would be one solely within the 
province of each of the states as a separate member of 
the Union. But all have not accepted it, and some, it 
is believed, will never accept it. So that it can never 
become generally operative throughout the Union, even 
by the consent of the states themselves. 

Is an appropriation of this kind one for the 
‘‘general welfare ,’’ even in its loosest and widest 
sense? If it is, and if such an appropriation is author¬ 
ized or sanctioned by the Constitution, then the door is 
open wide for the subjection of the states of the Union 
in the exercise of those powers which are incontestibly, 
exclusively theirs, to the will of the Congress of the 
United States. 

Upon the adoption of the Constitution all taxes were 
thereafter to be raised either by the rule of uniformity 
or by the rule of apportionment. If there was this un¬ 
defined and unlimited power of appropriation for 
the general welfare, even from the inception of the Gov¬ 
ernment, the whole purpose of the rules of uniformity 
and apportionment were rendered ineffective and mean¬ 
ingless. We would have to contemplate the strange 
example of confused and jarring purpose on the part 
of the framers of the Constitution, in solemnly placing 
safeguards against the abuse of the taxing power in 
that instrument and at the same time providing a ready 
and effective means for the accomplishment of every evil 
which they were so solicitous of averting. 

But if this were true at the time of the adoption of 
the Constitution, what shall be said of the situation 
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which now exists, when, under the Sixteenth Amend¬ 
ment, all the productive resources of the country are 
subjected to practically the unrestricted command of 
the Federal Government! Every dollar made, as the 
result of the productive energy of the people of the 
country, can now by means of the income tax be gath¬ 
ered into the treasury of the United States. If that 
government is not subject to some limitation upon its 
power of appropriating money raised by taxation, then 
the life of every government of every state in the Union 
is at its mercy. If Congress at one time may take by 
means of taxation the money of the people of the several 
states in unlimited amounts, and later hand it back to 
the states according to rules of which it is the sole judge; 
if it may favor by money grants certain of the state 
governments with respect to one or many of their opera¬ 
tions upon the strength of its opinion that those opera¬ 
tions are more conducive to the general welfare than 
those of other states, then there is in the Constitution 
the power to penalize and punish members of the Union 
on account of a difference of opinion between Congress 
and them as to the particular methods of government 
which should be pursued with respect to matters 
exclusively within their competence. 

Federal taxation is even now laying its heavy hand 
upon the people of the country in every state. Some of 
the states are hard pressed to find the means for carry¬ 
ing on their necessary operations, and any increase in 
Federal taxation only exaggerates this difficulty. The 
power now asserted by the Government would of neces¬ 
sity so increase the field for the application of Federal 
revenues, that it is readily conceivable that the states, 
or at least some of them, would be deprived of the 
means of discharging their legitimate and necessary 
functions. The admission of a power such as that neces- 




sary to sustain the Act here challenged would reduce tho 
states of this Union to the position of abject suppliants 
at the feet of Congress. There they must come to im¬ 
plore it to return the money which it has raised 
through its power of taxation for the purpose of 
appropriating to objects indisputably reserved to the 
states and never delegated to the Federal Government. 
This is where the Government’s contention leads. It is 
its inevitable and unavoidable consequence. 

In the cases of McCulloch vs. Maryland , 4 Wheat. 316, 
and Collector vs. Day, 11 Wall. 113, the great principle 
was laid down that neither the Federal nor the state 
government has the power to tax the instrumen¬ 
talities of the other employed in carrying out its 
governmental powers. These decisions are based upon 
the fundamental principle that the discharge of the 
powers delegated to the Federal Government, and of 
those reserved to the states, was necessary to the exist¬ 
ence of the Union as contemplated by the Constitution; 
and that as a consequence each of these governments 
should be unfettered and unobstructed in the exercise of 
its respective powers by the use of the taxing power of 
the other. 

The Court, in Collector vs. Day, supra, said: 

‘‘The general government and the States although 
both exist within the same territorial limits, are 
separate and distinct sovereignties acting separately 
and independently of each other, within their re¬ 
spective spheres. The former in its appropriate 
sphere is supreme; but the States within the limits 
of their powers not granted, or, in the language of 
the tenth amendment, ‘reserved,’ are as independ¬ 
ent of the general government as that government 
within its sphere is independent of the States” (p. 
124). 
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Again, the Court said: 

“And if the means and instrumentalities em¬ 
ployed by that Government [Federal] to carry into 
operation the powers granted to it are, necessarily, 
and, for the sake of self-preservation, exempt from 
taxation by the States, why are not those of the 
States depending upon their reserved powers, for 
like reasons, equally exempt from Federal taxation! 
Their unimpaired existence in the one case is as 
essential as in the other. It is admitted that there 
is no express provision in the Constitution that pro¬ 
hibits the general government from taxing the 
means and instrumentalities of the States, nor is 
there any prohibiting the States from taxing the 
means and instrumentalities of that government. In 
both cases the exemption rests upon necessary 
implication, and is upheld by the great law of S3lf- 
preservation; any government, whose means em¬ 
ployed in conducting its operations, if subject to the 
control of another and distinct government, can 
only exist at the mercy of that yovernment. Of 
what avail are these means if another power may 
tax them at discretion?” (p. 127). 

If the exemption from taxation of the means employed 
by a state government to carry out the powers reserved 
to it is based upon the law of self-preservation, does 
not the same principle put an end to the contention that 
the Federal Government has the right to so exert its 
power of appropriating money as to destroy the inde¬ 
pendent existence of the state so far as its undisputed 
reserved powers are concerned? Of what use would it 
be to exempt the mere machinery of a state government 
from taxation, if at the same time there is admit¬ 
ted to exist in the Federal Government a power to de¬ 
prive the state of the means of operating that machin¬ 
ery, and to send it begging at the doors of the Federal 
treasury for those means f 




Not only does the contention of the Government re¬ 
quire the recognition of the existence of such a power, 
but, in order to sustain the Act now under discussion, it 
must justify the right of the Government in giving to 
the states the necessary funds to conduct their govern¬ 
ments, to say at the time of distributing these funds 
what the machinery of the state government shall 
be and how the functions of that government shall be 
discharged. 

Surely it cannot in reason be said that those who 
framed the great Organic Act, under which there was to 
be cretaed an indestructible Union of indestructible 
states, ever intended to place in that Act a grant of 
power so destructive of its whole purpose as that which 
is now claimed by the Government in this case. The 
language of Mr. Justice Miller, speaking for the Su¬ 
preme Court in the Slaughter House Cases , 16 Wall. 36, 
78, may well be repeated here: 

4 ‘The argument we admit is not always the most 
conclusive which is drawn from the consequences 
urged against the adoption of a particular construc¬ 
tion of an instrument. But when, as in the case 
before us, these consequences are so serious, so far- 
reaching and pervading, so great a departure from 
the structure and spirit of our institutions; when 
the effect is to fetter and degrade the state govern¬ 
ments by subjecting them to the control of Con¬ 
gress, in the exercise of powers heretofore uni¬ 
versally conceded to them of the most ordinary and 
fundamental character; when in fact it radically 
changes the whole theory of the relations of the state 
and federal governments to each other and of both 
these governments to the people; the argument has 
a force that is irresistible, in the absence of lan¬ 
guage which expresses such a purpose too clearlv 
to admit of doubt. M y 
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The Views of the Leading American Statesmen and 

Jurists Upon the Question. 

(c) In the preceding discussion we have confined our¬ 
selves entirely to those considerations which spring nat¬ 
urally from the language of the Constitution. Every¬ 
thing which has been said, it is now proposed to support 
by the writings of public men the utterances of some of 
whom must be taken to express the contemporaneous 
opinion regarding the effect of the clause of the Con¬ 
stitution now under consideration. 

At the very time when the Constitution was the sub¬ 
ject of debate in the conventions of the states, and 
when it was the object of certain of the champions of the 
new Constitution to have it adopted by these conven¬ 
tions, the Federalist was written and circulated among 
their members in order to convince them of the necessity 
and wisdom of its adoption. The principal writers of 
these papers, as is well known, were Hamilton, Madison 
and Jay. Every contention which we have in the pre¬ 
ceding part of this brief advanced is supported by the 
argument of Mr. Madison in the forty-first number of 
the Federalist, which undoubtedly had great weight in 
answering the objections which were at the time raised 
in opposition to the adoption of the Constitution. In a 
number of the preceding papers of the Federalist, writ¬ 
ten by Mr. Hamilton, objections to the power of taxa¬ 
tion as it was proposed to be conferred by the Consti¬ 
tution had been answered, but in the forty-first paper 
Mr. Madison returns to the subject for the purpose of 
disposing finally of certain of them. In the concluding 
part of the paper referred to he says: 

“Some, who have not denied the necessity of the 
power of taxation, have grounded a very fierce at¬ 
tack against the Constitution on the language in 
which it is defined. It has been urged and echoed 
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^ the P° we r to * a y an d collect taxes, duties, im¬ 
posts, and excises, to pay the debts, and provide for 
the common defense and general welfare of the 
United States,’ amounts to an unlimited commis¬ 
sion to exercise every power which may be alleged 
to be necessary for the common defense or general 
welfare. No stronger proof could be given of the 
distress under which these writers labor for objec¬ 
tions, than in their stooping to such a misconstrue- 
tton. 


i 


Had no other enumeration or definition of the 
powers of toe Congress been found in the Consti¬ 
tution than the general expressions just cited, the 
authors of the objection might have had some color 
tor it; though it would have been difficult to find a 
reason f°r so awkward a form of describing an 
authority to legislate in all possible cases. A power 
to destroy the freedom of the press, the trial by 
jury, or even to regulate the course of descents, or 
the forms of conveyances, must be very singularly 

expressed by the terms ‘to raise money for the gen¬ 
eral welfare.’ 6 


But what color can the objection have when a 
specification of the objects alluded to by these gen¬ 
eral terms immediately follows, and is not even sep- 
arated by a longer pause than a semicolon? If the 
different parts of the same instrument ought to be 
so expounded, as to give meaning to every part 
which will bear it, shall one part of the same sen- 
tence^ be excluded altogether from a share in the 
meaning; and shall the more doubtful and indefinite 
terms be retained in their full extent, and the clear 
and, precise expressions be denied any signification 
whatever? For what purpose could the enumera- 
tion of particular powers be inserted, if these and 
all others were meant to be included in the preced¬ 
ing general power? Nothing is more natural nor 
common than first to use a general phrase, and then 
to explain and qualify it by a recital of particulars. 
But the idea of an enumeration of particulars which 
neither explain nor qualify the general meaning, 


t 
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and can have no other effect than to confound and 
mislead, is an absurdity, which, as we are reduced 
to the dilemma of charging either on the authors of 
the objection or on the authors of the Constitution, 
we must take the liberty of supposing, had not its 
origin with the latter. 

“The objection here is the more extraordinary, 
as it appears that the language used by the conven¬ 
tion is a copy from the articles of Confederation. 
The objects of the Union among the States, as de¬ 
scribed in article third, are, ‘their common defense, 
security of their liberties, and mutual and general 
welfare.’ The terms of article eighth are still more 
identical: “All charges of war and all other ex¬ 
penses that shall be incurred for the common de¬ 
fense or general welfare, and allowed by the United 
States in Congress, shall be defrayed out of a com¬ 
mon treasury,’ etc. A similar language again oc¬ 
curs in article ninth. Construe either of these 
articles by the rules which would justify the con¬ 
struction put on the new Constitution, and they vest 
in the existing Congress a power to legislate in all 
cases whatsoever. But what would have been 
thought of that assembly, if, attaching themselves 
to these general expressions, and disregarding the 
specifications which ascertain and limit their im¬ 
port, they had exercised an unlimited power of pro¬ 
viding for the common defense and general welfare? 
I appeal to the objectors themselves, whether they 
would in that case have employed the same reason¬ 
ing in justification of Congress as they now make 
use of against the convention. How difficult it is for 
error to escape its own condemnation!” 

This was the understanding of the clause of the Con¬ 
stitution under discussion when the question of the 
adoption of that instrument was pending before the 
conventions of the several states. Certainly this view 
which was not at the time controverted or disputed must 
be given conclusive weight when the question is now pre- 








sented as to the meaning of that provision of the instru¬ 
ment 

It will be observed that Mr. Madison in the most em¬ 
phatic way connects the expression “general welfare** 
with the specific grants of power which immediately fol¬ 
low in the Constitution. “For what purpose,** he says, 
could the enumeration ot particular powers be inserted 
if these and all others were meant to be included in the 
preceding general power? Nothing is more natural or 
common that first to use a general phrase and then to 
explain and qualify it by a recital of particulars.” 

Many years later, in the year 1830, some controversy 
arose over the interpretation to be placed upon the so- 
callcd “general welfare** clause, and at that time Mr. 
Madison, who was then nearing the end of life, under¬ 
took after a thorough review of the records of the Con¬ 
stitutional Convention made by his own hand to give an 
accurate account of the steps which led up to the plac- 
ing of the clause now in question in the Constitution. 
In a letter to Andrew Stephenson, written from Mont¬ 
pelier, and dated November 27, 1830, Mr. Madison said: 

“The variations and vicissitudes in the modifica¬ 
tion of the clause in which the terms 'common de¬ 
fense and general welfare’ appear are remarkable; 
and to be not otherwise explained than by differ¬ 
ences of opinion, concerning the necessity or the 
form of a constitutional provision for the debts of 
the Revolution; some of the members apprehended 
improper claims for losses by depreciated bills of 
credit; others, an evasion of proper claims, if not 
positively brought within the authorized functions 
of the new government; and others again, consider¬ 
ing the past debts of the United States, as sufficient¬ 
ly secured by the principle, that no change in the 
Government could change the obligations of the 
Nation. Besides the indications in the Journal, the 
history of the period sanctions this explanation.” 
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Mr. Madison in this letter enters at great length into 
a review of the proceedings of the Convention for the 
purpose of showing that it could never have been its 
intention to confer any power to legislate for the gen¬ 
eral welfare or general interests of the United States 
. apart from the delegated powers. With that particular 
discussion we are not here concerned, because, as before 
stated, all the responsible public men of the country, all 
the commentators upon the Constitution, and the Su¬ 
preme Court of the United States, have foreclosed any 
contention that the Constitution contains any such gen¬ 
eral power. 

No further reference to that question is necessary in 
this brief, but when writing the letter to Mr. Stephenson, 
in which the suggestion that the Constitution contained 
any such power was so completely demolished, Mr. Madi¬ 
son appended a note to it in which he was at pains to 
show with equal clearness that the modified argument 
that the same clause of the Constitution empowered the 
Congress to make appropriations of money for purposes 
outside of the enumerated powers, was equally unsound 
and equally without support in any of the proceedings of 
the Convention. This note is found in Volume IX of 
The Writings of James Madison, edited by Gaillard 
Hunt. It so cogently answers all of the arguments which 
have been adduced in support of the indefinite powers 
to appropriate for the general welfare that we have set 
it out at length as an appendix to this brief. (See Ap¬ 
pendix B.) 

In this paper of Mr. Madison’s, every aspect of the 
question is thoroughly considered and with a force of 
reasoning that must carry conviction. He shows that ex¬ 
actly the same consideration which requires the rejection 
of the contention that the taxing clause was meant to 
confer a general and unlimited power to legislate for the 
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general welfare applies with equal conclusiveness to the 
asserted power of the Congress to appropriate money 
for the general welfare, regardless of the powers enumer¬ 
ated m the Constitution. He demonstrates that the two 
contentions are in effect the same, because no such thing 
can be conceived, as the bare and naked power of appro- 
pnatmg money detached from some end contemplated 


It is pointed out that if Congress has the power to ap¬ 
propriate money for purposes outside of the enumerated 
powers, then it must be concluded, by reason of the clause 
which gives Congress the power to pass all laws appro- 
pnate to the execution of the powers granted, that it 
would have full authority to make the purpose of the 
appropriation effective, and this is nothing more than 
the general power of legislation which has been univer¬ 
sally denied to have been delegated to the Congress. With 
great impressiveness he recalls that during the considera¬ 
tion of the Constitution by the States, while manv objec¬ 
tions were raised to the enumerated powers, it was never 
seriously suggested that the clause under consideration 

was subject to the interpretation which it is now sought 
to put upon it. 8 

It has already been seen that in the forty-first paper 
of the Federalist, which was written at the very time the 
question of the adoption of the Constitution was pending 
m . 8tate conventions, Mr. Madison while dealing 
with this suggested construction of the Constitution de¬ 
parted from the unimpassioned tone that pervaded all of 
his discussions of the Constitution and manifested a very 

decided contempt for the suggestion that he was com¬ 
batting. 

He says in the letter to Mr. Stephenson, and in the sup¬ 
plement thereto, that while a hundred and twenty-six 
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amendments were suggested by the different state con¬ 
ventions and considered by the First Congress, not one 
contained any reference to the point now discussed. The 
conclusion, as he says,' is irresistible that no one ever 
seriously thought that the clause was subject to any such 
broad construction. If such had been the case, with all 
the jealousy which then prevailed with reference to the 
powers of the Federal Government, there can be no doubt 
that it would have been a ground of opposition to the 
Constitution and amendments to negative any such con¬ 
struction would have been proposed and adopted. 

Remembering the caution with which every power was 
scrutinized and the care always exercised to avoid im¬ 
plications from the language of the Constitution that 
would go beyond the objects and the purposes specified 
therein, it is inconceivable that it was ever intended to 
secrete in a hidden recess of that instrument a power 
which would nullify many of the express limitations upon 
the grants made, and to which objections of an infinitely 
more serious character could have been urged than any 
which were actually made and which were met by those 
amendments which were almost immediately adopted. 

Mr. Madison, while President of the United States, 
upon the day preceding the expiration of his term of 
office, vetoed a bill, “For constructing roads and canals 
and improving the navigation of water courses, in order 
to facilitate, promote, and give security to internal com¬ 
merce among the several States, and to render more easy 
and less expensive the means and provisions for the com¬ 
mon defense,** and in his veto message denied the exist¬ 
ence of the power in Congress of aiding internal improve¬ 
ments. After reviewing the several clauses of the Con¬ 
stitution under which this power was claimed to have 
been granted to the Federal Government, and having par¬ 
ticularly denied that any such authority had been con- 
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ferred by the so-called “general welfare” clause, he then 
discussed the modified claim as to the power of appro¬ 
priating money for the general welfare, in almost the 
same language as that found in the supplement to his 
letter to Mr. Stephenson. He said: 

“A restriction of the power ‘to provide for the 
common defense and general welfare' to cases which 
are to be provided for by the expenditure of money 
would still leave within the legislative power of 
Congress all the great and most important measures 
of Government, money being the ordinary and neces¬ 
sary means of carrying them into execution” (Mes¬ 
sages and Papers of the President , Vol. I, p. 585). 

The obvious meaning of this is that the asserted power 
of appropriating money, regardless of the enumerated 
powers of the Constitution, was equally as objectionable 
as the claim of a general legislative power, for the rea¬ 
son that the power to use money for undefined purposes 
would necessarily imply legislative power to carry the 
objects of the appropriation into effect, and would accord- 
ingly amount to the same thing as a general grant of 
legislative power. 


This is referred to because there is a strange misunder¬ 
standing of this language, in the veto message of Presi¬ 
dent Jackson disapproving the Maysville Road Bill, com¬ 
municated to the House of Representatives on May 27, 

1830 (Messages and Papers of the Presidents , Vol II 
p. 486). 


In this message of President Jackson, he seems to take 
the view that Madison meant that while the power of 
general legislation under the taxing clause could not be 
justified, nevertheless that clause did convey a general 
power of appropriation independently of the objects 
enumerated in the Constitution. This is exactly con- 



trary to what the language of President Madison itself 
and his entire public life shows he did in fact mean. 


Mr. Jefferson in his opinion upon the constitutionality 
of a National bank, referring to this clause of the Consti¬ 
tution, said: 

“They (the Congress) are not to lay taxes ad 
libitum for any purpose they please; but only to pay 
the debts or provide for the welfare of the Union. 
In like manner, they are not to do anything they 
please to provide for the general welfare, but only 
to lay taxes for that purpose. To consider the latter 
phrase, not as describing the purpose of the first, but 
as giving a distinct and independent power to do any 
act they please, which might be for the good of the 
Union, would render all the preceding and subse¬ 
quent enumerations of power completely useless. 

“It would reduce the whole instrument to a single 
phrase, that of instituting a Congress with power to 
do whatever would be for the good of the United 
States; and, as they would be the sole judges of the 
good or evil; it would be also a power to do whatever 
evil they please. 

“It is an established rule of construction where a 
phrase will bear either of two meanings, to give it 
that which will allow some meaning to the other parts 
of the instrument, and not that which would render 
all the others useless. Certainly no such universal 
power was meant to be given them. It was intended 
to lace them up straitly within the enumerated 
powers , and those without which , as means , these 
powers could not be carried into effect” (The Writ¬ 
ing of Thomas Jefferson , Library Edition, 1903, Vol. 
Ill, p. 148). 

Mr. Jefferson here points out the controlling considera¬ 
tion of the entire matter. The power of appropriating 
money is essentially only a means for carrying out other 
powers, and is laced up straitly with them. It cannot be 



43 


detached from and of necessity it is coterminous with such 
other powers. 

There could not be a more conclusive statement of the 
contention of appellant than that of Chief Justice Mar- 
shall, in his opinion in the case of Gibbons vs. Ogden , 9 
Wheat. 1, 198, where he is examining the fundamental 
principles upon which the powers of Government were 
divided between the States and the National Government. 
He says: 

• S Tan ^ the power to lay and collect taxes 

is, like the power to regulate commerce, made in gen¬ 
eral terms, and has never been understood to inter¬ 
fere with the exercise of the same power by the 
States; and hence has been drawn an argument which 
has been applied to the question under consideration. 
But the two grants are not, it is conceived, similar 
m their terms or their nature. Although many of the 
powers formerly exercised by the States are trans¬ 
ferred to the government of the Union, yet the State 
governments remain, and constitute a most impor¬ 
tant part of our system. The power of taxation is 
indispensable to their existence, and is a power 
which, in its own nature, is capable of residing in, 
and being exercised by, different authorities, at the 
same time. We are accustomed to see it placed, for 
different purposes , in different hands . Taxation is 
the simple operation of taking small portions from a 
perpetually accumulating mass, susceptible of almost 
infinite division; and a power in one to take what is 
necessary for certain purposes, is not, in its nature, 
incompatible with a power in another to take what 
is necessary for other purposes. Congress is author¬ 
ized to lay and collect taxes, etc., to pay the debts, 
and provide for the common defense and general 
welfare of the United States . This does not inter - 
fere with the power of the States to tax for the sup¬ 
port of their own governments; nor is the exercise 
of that power by the States an exercise of amt por¬ 
tion of the power that is granted to the United States. 
In imposing taxes for State purposes, they are not 




doing what Congress is empowered to do. Congress 
is not empowered to tax for those purposes which are 
within the exclusive province of the States . When , 
then, each government exercises the power of taxa¬ 
tion, neither is exercising the power of the other.* 9 

In a message of May 3, 1854, vetoing “An Act mak¬ 
ing a grant of public lands to the several states for the 
benefit of indigent insane persons,” President Franklin 
Pierce said with reference to the clause here under con¬ 
sideration : 

“I take the received and just construction of that 
article, as if written to lay and collect taxes, duties, 
imposts, and excises in order to pay the debts and 
in order to provide for the common defense and 
general welfare. It is not a substantive general 
power to provide for the welfore of the United 
States, but is a limitation on the grant of power to 
raise money by taxes, duties, and imposts. If it 
were otherwise, all the rest of the Constitution, con¬ 
sisting of carefully enumerated and cautiously 
guarded grants of specific powers, would have been 
useless, if not delusive. It would be impossible in 
that view to escape from the conclusion that these 
were inserted only to mislead for the present, and, 
instead of enlightening and defining the pathway of 
the future, to involve its action in the mazes of 
doubtful construction. Such a conclusion the char¬ 
acter of the men who framed that sacred instrument 
will never permit us to form. Indeed, to suppose 
it susceptible of any other construction would be to 
consign all the rights of the states and of the people 
of the states to the mere discretion of Congress, and 
thus to clothe the Federal Government with author¬ 
ity to control the sovereign states, by which they 
would have been dwarfed into provinces or depart¬ 
ments and all sovereignty vested in an absolute con¬ 
solidated central power, against which the spirit of 
liberty has so often and in so many countries strug¬ 
gled in vain. In my judgment you cannot by 
tributes to humanity make any adequate compensa- 
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tion for the wrong you would inflict by removing the 
sources of power and political action from those 
who are to be thereby affected. If the lime shall 
ever arrive when, for an object appealing, however 
strongly, to our sympathies, the dignity of the states 
shall bow to the dictation of Congress by conform¬ 
ing their legislation thereto, when the power and 
majesty and honor of those who created shall be¬ 
come subordinate to the thing of their creation, I 
but feebly utter my apprehensions when I express 
my firm conviction that we shall see ‘the beginning 
of the end.* * * * 

“The framers of the Constitution in refusing to 
confer on the Federal Government any jurisdiction 
over these purely local objects, in my judgment 
manifested a wise forecast and broad apprehension 
of the true interests of these objects themselves. 
It is clear that public charities within the states can 
be efficiently administered only by their authority. 
The bill before me concedes this, for it does not 
commit the funds it provides to the administration 
of any other authority. 

“I cannot but repeat what I have before ex¬ 
pressed, that if the several states, many of which 
have already laid the foundation of munificent es¬ 
tablishments of local beneficence, and nearly all of 
which are proceeding to establish them, shall be led 
to. suppose, as, should this bill become a law, they 
will be, that Congress is to make provision for such 
objects, the fountains of charity will be dried up at 
home, and the several states, instead of bestowing 
their own means on the social wants of their own 
people, may themselves, through the strong tempta¬ 
tion which appeals to states as to individuals, be¬ 
come humble suppliants for the bounty of the Fed¬ 
eral Government, reversing their true relations to 
this Union. ,, (Messages and Papers of the Presl 
dents , Vol. V, pp. 251, 252.) 

In his Lectures on the Constitution, Mr. Justice Sam¬ 
uel F. Miller says: 



“The United States being a limited form of gov¬ 
ernment, one of the restrictions to which it is sub¬ 
ject is in regard to its power to levy taxes . The 
states may levy them for a great many purposes for 
which Congress cannot, because to the states belong 
all the powers not delegated to Congress. Hence, 
while the Constitution of the United States has no¬ 
where been amended b yany limitations of its taxing 
power there has scarcely been a state constitutional 
convention in half a century that has not imposed 
some restrictions upon the power of the state to levy 
taxes’ * (p. 247). 

Mr. George Ticknor Curtis, in an address before the 
Law School of Georgetown University in February, 
1886, said: 

“We hear much nowadays about the so-called 
‘general welfare clause’ of the Constitution. The 
Constitution uses the words general welfare in just 
two places and no more. In the preamble the pro¬ 
motion of the general welfare is one of the objects 
enumerated along with five others, for which the 
people of the United States ordain and establish the 
Constitution. The wildest and most latitudinarian 
constructionist would hardly venture to tell an audi¬ 
ence of intelligent law students that the preamble of 
the Constitution contains any grant of power. It 
simply asserts the grand objects which the people 
aimed to secure by the Constitution, but as to the 
means by which they do secure these desirable ob¬ 
jects we must look into the body of the Constitution 
and among its enumerated powers. 

“Looking into the body of the instrument we come 
upon the first clause of the eighth section of Article 
I of the Constitution, which contains the grant of 
the taxing power. Here the words general welfare 
are used again; and strange to say, there are per¬ 
sons who suppose that this clause contains a grant 
of authority to tax in order to promote the personal 
welfare of every man, woman and child in the United 
States! I shall merely counsel you to analyze the 
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clause and see how strange this notion is. The 
clause grants to the Congress a power to tax the 
people for three special purposes: first, to pay the 
debts of the United States; second, to provide for 
the common defense of the United States; third, to 
provide for the general welfare of the United States. 

‘In every one of these special purposes for which 
the taxing power is to be exercised ‘the United 
States’ means the political corporation known as 
the United States, and not the individual inhabitants 
of the country. The debts that are to be paid are 
the debts of the Government; the common defense 
that is to be provided for is the defense of the Gov¬ 
ernment in all those matters it has duties of defense 
to discharge for the whole country; the general wel¬ 
fare that is to be provided for is the well-being of 
the Government in all those matters of which it has 

? ^ ^ ^ in respect to which its effi¬ 

ciency concerns the whole Union. In the very next 
clause which contains the grant of power to borrow 
money on the credit of the United States, the ‘United 
States’ is used in the same sense, meaning the Gov¬ 
ernment known as the United States. It is on the 
credit of the Government, not on the credit of indi¬ 
viduals or of states that Congress is authorized to 
borrow money. 

“Now look at the stupendous communism that is 
wrapped up in the taxing power, on the supposition 
that it includes a power to tax for the promotion of 
the welfare of individuals. There is no limit to the 
taxing power, excepting that duties, imposts and 
excises must be uniform throughout the United 
States. All the property in the country mav be 
taxed without limit for the legitimate objects of 
taxation. If one of those legitimate objects is the 
welrare of individuals, or masses, or classes, or of 
the whole people, the two Houses of Congress and 
any President acting together can divide up all the 
property in the country upon the plea that a gen¬ 
eral division will promote the general welfare. By 
this process this Government could devour itself, 











and there would be nothing left for it to subsist 
upon.” (Quoted in speech of Senator John T. Mor¬ 
gan, Congressional Record, Vol. 17, pt. 2, page 1439.) 

Turning now to the views of those who maintain that 
the power of appropriation extends beyond the objects 
enumerated in the Constitution, we have to examine par¬ 
ticularly the opinions of three American public men. 

In his celebrated Report on Manufactures, Alexander 
Hamilton, in speaking of the constitutional power of 
Congress to encourage industry bv granting bounties 
upon certain productions, said: 

“A question has been made concerning the constitu¬ 
tional rights of the Government of the United States 
to apply this species of encouragement, but there is 
certainly no good foundation for such a question. 
The National Legislature has express authority ‘to 
lay and collect taxes, duties, imposts and excises, to 
pay the debts, and provide for the common defense 
and general welfare’ with no other qualifications than 
‘all duties, imposts, and excises shall be uniform 
throughout the United States; and that no capita¬ 
tion or other direct tax shall be laid, unless in pro¬ 
portion to numbers ascertained by the census or 
enumeration taken on the principles prescribed in 
the Constitution,’ and ‘no tax or duty shall be laid 
on articles exported from any State.’ 

“These three qualifications excepted, the power to 
raise money is plenary and indefinite, and the ob¬ 
jects to which it may be appropriated are no less com¬ 
prehensive than the payment of the general debts, 
and the providing for the common defense and gen¬ 
eral welfare. The terms ‘general welfare’ were 
doubtless intended to signify more than was ex¬ 
pressed or imparted in those which preceded; other¬ 
wise numerous exigencies incident to the affairs of a 
nation would have been left without a provision. 
The phrase is as comprehensive as any that could 
have been used, because it was not fit that the con¬ 
stitutional authority of the Union to appropriate its 
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revenues should have been restricted within nar¬ 
rower limits than the ‘general welfare’ and because 
this necessarily embraces a vast variety of particu¬ 
lars, which are susceptible neither of specification 
nor of definition. 

“It is therefore, of necessity, left to the discretion 
of the National Legislature to pronounce upon the 
objects which concern the general welfare, and for 
which, under that description, an appropriation of 
money is requisite and proper. And there seems to 
be no room for a doubt that whatever concerns the 
general interests of learning, of agriculture, of manu¬ 
factures, and of commerce are within the sphere of 
the national councils, as far as regards an application 
of money. 

“The only qualification of the generality of the 
phrase in question which seems to be admissible is 
this: That the object to which an appropriation of 
money is to be made be general, and not local; its 
operation extending in fact or by possibility through¬ 
out the Union, and not being confined to a particular 
spot. 

“No objection ought to arise to this construction, 
from a supposition that it would imply a power to do 
whatever else should appear to Congress conducive 
to the general welfare. A power to appropriate 
money with this latitude, which is granted, too, in 
express terms, would not carry a power to do any 
other thing not authorized in the Constitution, either 
expressly or by implication” (Hamilton’s Works 
(Const. Ed.), Vol. IV, pp. 150-152). 

It is to be observed that in the concluding paragraph 
Mr. Hamilton states that the asserted “power to appro- 
prite money * * * would not carry a power to do any 
other thing not authorized in the Constitution, either 
expressly or by implication.” The limit of his conten¬ 
tion therefore is that with respect to objects outside of 
the enumerated powers, the clause under consideration 
only authorizes the naked appropriation of money . It 





is obvious that this concession was made because if the 
power is claimed to extend beyond the mere appropria¬ 
tion of money, that is, if there is attached to such power 
any power to make the appropriation effective by legis¬ 
lation, then it cannot be a power of appropriation purely, 
but one as broad and general as an absolute delegation 
of all legislative power. It would embrace the power to 
do everything not expressly prohibited in the Consti¬ 
tution. 

But if there is no power beyond the power of merely 
making the appropriation, then it is apparent that the act 
of appropriation is a vain and unreal thing. It cannot 
be an appropriation for the general welfare or for any 
purpose. When the money leaves the treasury it leaves 
without any legal qualification or condition. It is merely 
so many dollars passing from the Government into some 
other hands. Whatever the subsequent history of the 
money so appropriated may be, depends upon the will of 
somebody other than the Congress of the United States. 
If given to a State (waiving for the moment the question 
as to whether in such a case it could in any conceivable 
meaning of the term be an appropriation for the general 
welfare) its use for a particular purpose, which may be 
desired by Congress, will depend upon the agreement with 
the state. But as there is no authority in the Consti¬ 
tution for such an agreement between the two govern¬ 
ments, it would not only have no constitutional sanction, 
but would be clearly violative of those provisions of the 
Constitution, which provide expressly how additional 
power or authority shall be conferred upon the Govern¬ 
ment of the United States. 

Any agreement having therefore no legal or constitu¬ 
tional significance or sanction, the application of the 
money would rest entirely upon the free and voluntary 
action of the state after receiving it and this renders 



the supposed appropriation by Congress not one for the 
general welfare even broadly conceived, but reduces the 
transaction to a naked passing of money from the treas¬ 
ury for no purpose whatsoever. If it be contended 
that the power to agree with the States as to the appli¬ 
cation of money appropriated from the Federal treasury 
i® a P ower incident to the power to make appropriations 
for the general welfare because an appropriate means of 
executing that power, then, of course, those who so con¬ 
tend must also maintain that Congress may select any 
other appropriate means; and this amounts to nothing 
more than a grant of general legislative power, as has 
already been shown. 

Judge Story, in his Commentaries on the Constitution, 
beginning with Section 906 of Volume I, after first dis¬ 
posing of the suggestion that the clause under considera¬ 
tion was intended to confer substantive legislative 
power respecting the general welfare, independently of 
the enumerated powers of the Constitution, enters into a 
discussion in support of a power of appropriating money 
independently of the enumerated powers. All of his rea¬ 
sons defending this view, it is believed, have been fully 
and completely answered in this brief by the examination 
which has been made of the provisions of the Constitu¬ 
tion itself, and by the views of those public men whose 
writings have been quoted. 

No argument in favor of this indefinite power of appro¬ 
priation, it is submitted, can ever overcome the manifest 
fallacy of giving a scope to a means of effectuating other 
powers which extends beyond the powers in aid of which 
it is conferred. Such an argument attempts to leave the 
means operative, while detached from every end, in con¬ 
nection with which it must be used. This inherent and un¬ 
avoidable contradiction renders the contention logically 
indefencible. 
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After much argument by Judge Story directed to show 
that the words “provide for the common defence and 
general welfare of the United States’ * are used as limita¬ 
tions on the taxing power, which is exactly what the ap¬ 
pellant here claims, he continues: 

“The truth is, as the historical review also proves 
that after it had been decided that a positive power 
to pay the public debts should be inserted in the 
Constitution, and a desire had been evidenced to 
introduce some restriction upon the power to lay 
taxes, in order to allay jealousies and suppress 
alarms, it was (keeping both objects in view) deemed 
best to append the power to pay the public debts to 
the power to lay taxes; and then to add other terms, 
broad enough to embrace all the other purposes con¬ 
templated by the Constitution. Among these none 
were more appropriate than the words ‘common de¬ 
fence and general welfare,’ found in the Articles of 
Confederation, and subsequently with marked em¬ 
phasis introduced into the preamble of the Consti¬ 
tution. To this course no opposition was made be¬ 
cause it satisfied those who wished to provide posi¬ 
tively for the public debts, and those who wished to 
have the power of taxation co-extensive with all con¬ 
stitutional objects and powers .” 

So self-evident is the purpose of the terms “common 
defense and general welfare” to refer to merely those 
powers enumerated in the Constitution in which the com¬ 
mon defense and general welfare were to be found, and 
nowhere else, that Judge Story’s own statement of the 
steps which led up to the final adoption of the clause as 
it now stands in the Constitution, is a demonstration of 
that proposition. He seeks to destroy the force of it 
by adding the sentence, “In other words: it conformed 
to the spirit of that resolution of the convention, which 
authorized Congress ‘to legislate in all cases for the 
general interests of the Union’.” A thing which he has 
only a moment before shown to be impossible, because 
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the proposition to confer power to legislate for the gen¬ 
eral interests had been defeated , and he has himself en¬ 
tered into ten pages of discussion to show that the clause 
in question was never intended to mean any such thing. 

In Judge Story’s discussion he refers to, and appar¬ 
ently adopts, the views of President Monroe, stated in a 
paper appended to his message of May 4, 1822, vetoing 
an Act for the preservation and repair of the Cumberland 
road. It is to this discussion of the interpretation of 
the taxing clause of the Constitution that all those 
who support the indefinite power of appropriation refer 
for its vindication. In this message President Monroe, 
like Judge Story, repudiates the idea that there is any 
power of legislation for the general welfare contained 
in the taxing clause. A large part of his discourse is 
devoted to demonstrating that this power is inconsistent 
with the theory and purpose of the Constitution. The 
basic argument is that such a construction would frus¬ 
trate and render useless the provisions of the Constitu¬ 
tion enumerating the powers which were to be conferred 
upon the National Government. 

After this discussion he proceeds, however, to contend 
that the power of appropriating money is not necessarily 
limited by a strict construction of the enumerated powers. 
Several times he repeats the expressions rigid construc¬ 
tion and strict construction of the Constitution, meaning, 
of course, that it was not necessary to vindicate each 
appropriation by showing that it was within a strict or 
rigid construction of a single grant of power as distin¬ 
guished from all or some of them taken together. Driven, 
however, to find some limitation upon the asserted indefi¬ 
nite power of appropriation for the general welfare, and 
there being no limitation possible to be imposed ex¬ 
cept by looking to the delegated powers of the National 
Government, he uses the following language which itself 
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conclusively answers and destroys the argument that the 
term “general welfare” is not to be limited, defined and 
restricted by reference to these enumerated powers: 

“If, then, the right to raise and appropriate the 
public money is not restricted to the expenditures 
under the other specific grants according to a strict 
construction of their powers, respectively, is there 
no limitation to it? Have Congress a right to raise 
and appropriate the money to any and to every pur¬ 
pose according to their will and pleasure? They 
certainly have not. The Government of the United 
States is a limited Government , instituted for great 
National purposes, and for those only. Other in¬ 
terests are committed to the States , whose duty it 
is to provide for them . Each Government should 
look to the great and essential purposes for which 
it was instituted , and confine itself to those pur¬ 
poses. A State Government will rarely if ever ap¬ 
ply money to National purposes without making it 
a charge to the Nation. The people of the State 
would not permit it. Nor will Congress be apt to 
apply money in aid of the State administrations for 
purposes strictly local in which the Nation at large 
has no interest, although the State should desire it. 
The people of the other States would condemn it. 
They would declare that Congress had no right to 
tax them for such a purpose, and dismiss at the next 
election such of their representatives as had voted 
for the measure, especially if it should be severely 
felt. I do not think that in offices of this kind there 
is much danger of the two Governments mistaking 
their interests or their duties. I rather expect that 
they would soon have a clear and distinct under¬ 
standing of them and move on in great harmony.’’ 
(Messages and Papers of the Presidents , Vol. 2, p. 
167.) 

It is thus seen that Mr. Monroe limits the power to 
appropriate public money to those objects for which the 
Government of the United States was instituted as de¬ 
fined in the Constitution. This is precisely the conten- 
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tion made by Mr. Madison and Mr. Jefferson. The bill 
which President Monroe had under consideration was 
one appropriating money to be used in the erection of a 
great highway over several of the states of the Union. 
He vetoed it because he did not believe that Congress 
had the power itself to enter the boundaries of a State 
and carry on an undertaking of this sort. He could not 
find justification for it in the Constitution. He did, 
however, believe that Congress could appropriate money 

for such a purpose, and this is what he said in that con- 
nection: 

. Good roads and canals will promote many very 
important National purposes. They will facilitate 
the operations of war, the movements of troops, the 
transportation of cannon, of provisions, and every 
warlike store, much to our advantage and to the 
disadvantage of the enemy in time of war. Good 
roads will facilitate the transportation of the mail, 
and thereby promote the purposes of commerce and 
political intelligence among the people. They will 
by being properly directed to these objects enhance 
the value of our vacant lands, a treasure of vast 
resources of the nation. To appropriation of pub¬ 
lic money to improvements having these objects in 
view and carried to a certain extent I do not see 
any well-founded constitutional objection.’’ (Mess¬ 
ages and Papers of the Presidents, Vol. II, p. 167.) 

Having found, as President Monroe did, that the ap¬ 
propriation was for the purposes stated in his lan¬ 
guage just quoted, it is obvious that it was justi¬ 
fied, not under any indefinite power of appropriating 
money, but under the enumerated powers of the Con¬ 
stitution. The truth is that President Monroe was 
struggling with a difficulty which has certainly long van¬ 
ished from the domain of serious constitutional discus¬ 
sion. While believing that the construction of roads 
was a necessary and proper undertaking to be car- 
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ried on for the benefit of the National Government, 
and in aid of its enumerated powers, yet not finding in 
the Constitution express authority to construct them, 
which under his principles of construction was necessary, 
he was compelled to deny the power to engage in such an 
undertaking. The limitations of his own views regard¬ 
ing our constitutional system, therefore, induced him to 
find a means under the appropriating power of provid¬ 
ing in some measure for instrumentalities that he be¬ 
lieved necessary for the effective exercise of the powers 
granted to the Federal Government. 

His view, therefore, simply amounts to this: That 
while Congress did not have the power to use any means 
appropriate to carry out its granted powers, it did have 
the power to use those means expressly granted for this 
purpose. Under his view the power of appropriating 
money could be used in aid of those objects contemplated 
by the Constitution, because it was granted expresslv 
in the Constitution, but other means not specified could 
not be employed. It will be seen that consistently with 
his general theory of the nature of the Constitution he 
expressly limits the use of the power of appropriation 
to the accomplishment of those National purposes con¬ 
templated hy the Constitution . When his views are 
examined, therefore, it is seen that they do not conflict 
with the appellant's contention in this case, but insofar 
as they can stand at all in the light of the principles of 
constitutional law which are now generally accepted, 
they support that contention. 

The Question Adjudicated. 

(d) It is respectfully submitted that this question is 
conclusively determined by the recent decision of the 
Supreme Court in Bailey vs. Drexel Furniture Company 
(decided May 15, 1922, Sup. Ct. Reptr., Vol. 42, No. 15, 



449). The Court there declared invalid an Act of Con¬ 
gress imposing a tax of ten per cent, of the net income 
on a person employing child labor, without distinction 
between employers who employed a large or small num¬ 
ber of children, and which exempted from the tax any 
employer who did not know a child so employed was 
under the prescribed age. Although in the form of a 
tax it was manifest from the language of the Act impos¬ 
ing it that it was intended as a regulation of the employ¬ 
ment of child labor. 

The law was defended on the ground that it was « 
mere excise levied by the Congress under its broaa 
power of taxation conferred by Section 8, Article I, of 
the Federal Constitution. It was asserted that the Court 
could not go behind the action of Congress imposing th& 
tax for the purpose of ascertaining what object it had in 
view in levying it. But finding that, under the guise of 
imposing an excise, Congress had attempted to regulate 
and control a matter exclusively within the reserved 
powers of the several States, the Act levying the tax 
was consequently declared invalid by the Supreme 
Court. The Court said: 

“It is the high duty and function of this Court in 
cases regularly brought to its bar to decline to 
recognize or enforce seeming laws of Congress, deal¬ 
ing with subjects not entrusted to Congress , but left 
or committed by the supreme law of the land to the 
control of the states . We cannot avoid the duty, 
even though it require us to refuse to give effect to 
legislation designed to promote the highest good. 
The good sought in unconstitutional legislation is an 
insidious feature, because it leads citizens and leg¬ 
islators of good purpose to promote it, without 
thought of the serious breach it. will make in the 
ark of our covenant, or the harm which will come 
from breaking down recognized standards. In the 
maintenance of local self government, on the one 




hand, and the national power on the other our 

country has been able to endure and prosper for 
near a century and a half. P P o 

°f a P r °Pe r respect for the acts of a co¬ 
ordinate branch of the government this Court has 

fhero '), r ° i Susta n taxing acts as such, even though 

gr °r d f0F sus P ec ting, from the 
weigh of the tax, it was intended to destroy its 

SU r!r^ ’ but 111 * le act before us the presumption of 
validity cannot prevail, because the proof of the 

CrnlVih 18 m ln . 1 the very face of its provisions. 

' n \ . the validity of this law and all that Congress 
would need to do, hereafter, in seeking to take 9 over 

c ? ntro , l r am J one of the great number of sub- 
{ t l S puhltc Merest, jurisdiction of which, the 
it * A ?, nev f r parted « nth, and which are ore- 

toAnact a detail 9 T<>nt ) Amendmp nt, would be 
act a detail measure of complete regulation of 

‘he subject and enforce it by a so-called tax upon 

' IPwoiJ/T f F° A C $Uch ma " ic t0 *e word 
liH,%n% d t h n io hreak down al1 constitutional 

In loine mAtl ,e powe . rs °f Congress and complete- 
ty wipe out the sovereignty of the states.” 

It has been stated that this decision is conclusive of 

thL P T- q " eStl0n because in principle it goes further 
than it is necessary to go in declaring invalid the 

tTATrr Act 11 wiU be recaIlcd that in the 
fi . t child labor case ( Hammer vs. Dagenhart, 247 U. S. 

)> the constitutional validity of an Act of Congress 
'nxiT i^ 6 exc,U81on of articles produced by the 
volved S A m int6rState transportation was in- 
hn ' d ' 7 h ° Act was clcf eiided upon the ground that, 
having plenary power over interstate commerce Con- 
press could exclude from such transportation any 
articles, which were, either in themselves or on account 

or ‘gin, immical in the judgment of Congress to 
the general welfare of the United States. 
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In the argument of the Solicitor General in support 
of the Act (247 U. S. 254, 255), the effect upon the gen- 
era 1 welfare of the entire country, resulting from the 
permitted transportation of goods made by child labor, 
is e aborated, and the power of Congress to exercise its 
plenary power to regulate interstate commerce among 
the several states for the purpose of promoting this gen¬ 
eral welfare of the nation is asserted. But the Court, in 
declaring the Act unconstitutional, said: 

th7*Z f iS > n ° P °™ r Ve f ted in ingress to require 
the States to exercise their police power so as to 

Prevent possible unfair competition. Many causes 
may co-operate to give one State, by reason of local 
or conditions, an economic advantage over 
ers. The Commerce Clause was not intended to 
give to Congress a general authority to equalize 
such conditions. In some of the States laws have 
been passed fixing minimum wages for women, in 
others the local law regulates the hours of labor of 
women m various employments. Business done in 
such States may be at a economic disadvantage 
when compared with States which have no such 
regulations ; surely, this fact does not give Congress 
the power to deny transportation in interstate com¬ 
merce to those who carry on business where the 
hours of labor and the rate of compensation for 

W *u me o.J 6 not been fixed V a standard in use in 
otner States and approved by Congress. 

. grant of power to Congress over the sub¬ 

ject ot interstate commerce was to enable it to regu- 
late: such commerce, and not to give it authority to 
control the States in their exercise of the police 
power over local trade and manufacture. 


“The grant of authority over a purely Federal 
matter was not intended to destroy the local power 
always existent and carefully reserved to the States 
in the Tenth Amendment to the Constitution” (dd 
273, 274). VFP ‘ 
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Again, the Court said: 

“In interpreting the Constitution it must never 
be forgotten that the Nation is made up of States 
to which are entrusted the powers of local govern¬ 
ment. And to them and to the people the powers 
not expressly delegated to the National Government 
are reserved. Lane County v. Oregon, 7 Wall. 71, 
76. The power of the States to regulate their pure¬ 
ly internal affairs by such laws as seem ivise to the 
local authority is inherent and has never been sur¬ 
rendered to the General Government . New York 
v. Miln, 11 Pet. 102. 139; Slaughter House Cases, 
16 Wall. 36, 63; Kidd v. Pearson, supra . To sus¬ 
tain this statute would not be in our judgment a 
recognition of the lawful exertion of congressional 
authority over interstate commerce, but would 
sanction an invasion by the federal power of the 
control of a matter purely local in character, and 
over which no authority has been delegated to Con¬ 
gress in conferring the power to regulate commerce 
among the States” (pp. 275, 276). 

Thus the attempt to exclude goods made by child labor 
from interstate transportation upon the ground that the 
commerce clause of the Constitution could be employed 
to promote the general welfare was repudiated by the 
Supreme Court. Then came the effort to accomplish 
the same object by the use of the taxing power. If Con¬ 
gress has any power to appropriate money for the pur¬ 
pose of the welfare of children within the several States, 
then it must be admitted that in levying taxes it may 
impose them for the same purpose; for clearly if it has 
the right to use the money for such purpose, when raised, 
it may, in levying the tax, do so with that end in view.* 

•In Loan Assn. vs. Topeka. 20 Wall. 655, where suit was brought to 
enjoin the enforcement of a contract to give public money to a private 
enterprise it was said by the Court, “the right to contract must be 
limited bp the right to tax, and if in the given case no tax can lawfully 
be levied to pay the debt, the contract itself is void for want of author¬ 
ity to make it. * * * The validity of a contract which can only be 
fulfilled by a resort to taxation, depends on the power to levy the tax 
for that purpose.” 
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Indeed, there is more justification for the power to levy 
a tax in such a way that its imposition will promote the 
public welfare than for the power to appropriate the 
money after it is raised for such a purpose. In one case 
there is of necessity a wide discretion vested in Congress 
in the selection of the objects upon which taxes shall be 
imposed, and an unconstitutional motive will not readily 
be attributed in their imposition; while upon the other 
hand in the appropriation of money the specific purpose 
of the appropriation must be announced, and it must be 
for a purpose within the authority of Congress to make. 
When it has been adjudicated, therefore, that Congress 
cannot impose taxes for the purpose of “dealing with 
subjects not entrusted to Congress, but left or committed 
by the supreme law of the land to the control of the 
States,” a fortiori revenues in the treasury raised as a 
result of the exercise of the taxing power cannot be 
appropriated for such a purpose.* 

“General Welfare” Meaningless Unless Defined by 
Reference to Enumerated Powers. 

(e) Even if it be assumed that in appropriating 
money Congress is not limited to the objects contem¬ 
plated by the enumerated grants of the Constitution, the 
question arises as to the character of the objects outside 
the enumerated powders for which such appropriations 
may be made. In other words, granting for the moment 
that there is a “general welfare” outside of the enumer¬ 
ated powers which may be provided for by the naked ap¬ 
propriation of money from the treasury, how is this “gen¬ 
eral welfare” to be ascertained and defined? Upon the 


*It Is to be noted that in none of the cases involving the validity of 
taxes levied by Congress has it ever been argued that they were justified 
upon any general power to provide for the general welfare irrespective 
of the enumerated powers. Veazie Sank vs. Fenno, 8 Wall. 633: McCray 
vs. United States, 395 U. S. 27; Flint rs. Stone Tracy Co., 220 U. S. 107; 
United States es. Doremus, 248 U. S. 80. 
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one hand there are the enumerated powers of the Fed¬ 
eral Government and upon the other powers reserved 
to the States or to the people. Certainly those objects 
which have throughout the history of the government 
been admitted to be within the exclusive legislative power 
of the States cannot be within the scope of the general 
welfare of the United States, no matter what latitude of 
definition is admitted with respect to that term. That 
the object contemplated by the Shepard-Towner Act is 
exclusively within the power of the several States, there 
can be no question. That object is even more intimately 
and clearly a matter within local State control than the 
subject-matter of the child-labor laws, declared uncon¬ 
stitutional by the Supreme Court in the Bailey and 
Dagenhart cases, supra. 

In Barbier vs. Connolly, 113 U. S. 27, 31, speaking of 
the powers of the States, the Supreme Court said: 

‘‘But neither the amendment—broad and compre¬ 
hensive as it is—nor any other amendment, was de¬ 
signed to interfere with the power of the State, some¬ 
times termed its police power, to prescribe regula¬ 
tions to promote the health, peace, morals, education 
and good order of the people, and to legislate so as 
to increase the industries of the people, develop its 
resources, and add to its wealth and prosperity.” 

In Houston vs. Moore, 5 Wheat. 1, 48, Mr. Justice 
Story says: 

“Nor ought any power to be sought, much less to 
be adjudged, in favor of the United States, unless it 
be clearly within the reach of its constitutional char¬ 
ter. Sitting here, we are not at liberty to add one jot 
of power to the National Government beyond what 
the people have granted by the Constitution.” 

In Dartmouth College vs. Woodward 4 Wheat. 518, 629, 
Chief Justice Marshall declared that: 




1 ‘The framers of the Constitution did not intend 
to restrain the States in the regulation of their civil 
institutions, adopted for internal government, and 
that the instrument they have given us is not to be so 
construed may be admitted.” 

Mr. Justice Woodbury remarked in the License Cases , 
5 How. at p. 628: 

‘‘How can they (i. e., the States) be sovereign 
within their respective spheres, without power to 
regulate all their internal commerce as well as 
police?” 

In Lane County vs. Oregon , 7 Wall. 71, 76, Chief Jus¬ 
tice Chase said: 

“Without the states in union there could be no 
such political body as the United States. * * * But in 
many articles of the Constitution the necessary 
existence of the States, and within their proper 
spheres the independent authority of the States, is 
distinctly recognized. To them nearly the whole 
charge of interior regulation is committed or left . 
To them and to the people all powers not expressly 
delegated to the national government are reserved.” 

Accordingly we may take it as axiomatic that the 
purpose for which the appropriations are authorized in 
the Shepard-Towrier Act, and the appropriations made 
by Congress in pursuance thereof, are wholly and ex¬ 
clusively within the power of the several States and be¬ 
yond the enumerated powders of the Federal Government. 
What laws shall be passed, or what measures taken, for 
such purposes the States are alone to decide. There is 
no vestige of authority in the Congress of the United 
States to interfere with the States in this regard. The 
subject-matter of the Act, therefore, being clearly with¬ 
out the domain of any authority of the Government of 
the United States, how can it be within the scope of the 
term “general welfare of the United States” found in 
the Constitution? 
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Shepard-Towner Act Not Justified By Any Legisla¬ 
tive Precedent. 

(/) It is confidently believed that there is no legis¬ 
lative precedent for the Shepard-Towner Act. It would, 
of course, prolong this discussion to impracticable length 
to review all of the legislative history of the country for 
the purpose of showing that there is no example of leg¬ 
islation of this sort. With the possible exception of those 
instances where bounties have been proposed, all appro¬ 
priations have been claimed by their supporters to be 
justified under some of the enumerated powers. In the 
early days of the Government, when the question of the 
power of Congress to appropriate money to the states 
to be used in the construction of highways, canals and 
other internal improvements, was debated, the advocates 
of those appropriations justified them under those powers 
authorizing Congress to regulate interstate commerce 
and establish post roads and to raise and maintain an 
army, it being contended that such facilities were neces¬ 
sary for the movement of the military forces and the 
defense of the nation. It was never argued that these 
appropriations were authorized by the so-called general 
welfare clause alone.* 

The donations of the public lands to the states for 
educational and charitable purposes have also given rise 
to discussions regarding the constitutionality of such 
grants, but the authority to make them has generally 
been claimed to be conferred by Section 3 (Clause 2) of 
Article IV of the Constitution, which provides: 

•Mr. Webster, who strongly favored internal improvements and who 
doubtless expressed the views of the advocates of such measures, main¬ 
tained that the power to make appropriations for this purpose was 
found in the interstate commerce clause of the Constitution. In 1828 
he said: “Congress has power to regulate commerce both internal and 
external: and whatever might have been thought to be the literal inter¬ 
pretation of these terms, we know the construction to have been from 
the very first assembling of Congress and by the very men who framed 
the Constitution, that the regulation of commerce comprehended such 





65 


“The Congress shall have power to dispose of and 
make all needful rules and regulations respecting 
the territory or other property belonging to the 
United States . 19 

In the veto message of President Franklin Pierce al¬ 
ready quoted (Messages and Papers of the Presidents, 
Vol. V, pages 251 and 252), this contention was thorough¬ 
ly examined by him and he reached the conclu¬ 
sion that such power was not found in the clause of the 
Constitution above quoted, nor in any other provision, 
and he accordingly vetoed the bill then under considera¬ 
tion granting lands to the states to be used in maintain¬ 
ing institutions for the indigent insane. Nevertheless 
many have believed to the contrary, and upon several 
occasions donations of that sort have been made. It 
should be further observed with respect to the power of 
Congress to dispose of the proceeds of the public lands 
that these lands have been generally regarded as a trust 
fund for the use of the states by reason of the fact that, 
the acts of the several states conveying them to the 
National Government, provided that that they should 
be held in trust for the benefit of all the states, and thus 
subject to disposition for purposes of general welfare, 
broadly considered. It is perfectly evident, however, 
that no authority to grant the public lands for such pur¬ 
pose can be derived from the clause of the Constitution 
granting the taxing power, because the funds which are 


measures as were necessary for its support, its improvement, its ad¬ 
vancement and justified the expenditure of money for such purposes 
as the construction of piers, beacons, and light-houses, and the clear¬ 
ing of harbors. Instances of this sort, in the applciation of the gen¬ 
eral revenues have been frequent, from the commencement of the gov¬ 
ernment. As the same power precisely, exists in relation to internal 
as to external trade, it was not easy to see why like expenditures 
might not be justified, when made on internal objects.’* Works of 
Dowel Webster (Natl. Ed.), Vol. II, 18. 

This, of course, is one of the grounds on which the Supreme Court has 
sustained such measures. California vs. Central Pas. R. Co ., 127 U S 1 • 
Cherokee Nation vs. Southern Kansas Ry. Co., 135 U. S. 641; Monon- 
gahela Nav. Co. vs. United States , 148 U. S. 312; Luxton vs. North 
River Bridge Co ., 153 U. S. 525. 
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there to be used “to provide for the common defense and 
the general welfare’’ are those which are received by the 
levying of taxes, and not from the sale of public lands. 

With respect to the exercise of the enumerated powers, 
a wide latitude of appropriation must of necessity be 
allowed because practically everything which is done by 
the Government in the exercise of these enumerated 
powers requires the use of money and the power to appro¬ 
priate must accordingly be as broad as the powers dele¬ 
gated to the Government. But in all cases the operation 
or undertaking of the Government in connection with 
which public money is to be used must be something which 
it has authority to do under its enumerated powers. If 
it has not such authority, then the money cannot be con¬ 
stitutionally appropriated. The end sought to be ac¬ 
complished determines the validity of the means em¬ 
ployed. Under the power, therefore, to use money to 
carry out the objects contemplated by the delegated 
powers found in the Constitution innumerable appro¬ 
priations of money have been made upon the principle 
that they were justified under them. Perhaps many of 
these appropriations extended to the verge of power or 
maybe over it. There has always been and will be a 
difference of opinion as to whether certain appropria¬ 
tions are authorized under the enumerated powers, but 
at any rate it is upon the ground that the enumerated 
powers authorize the particular appropriation that they 
have been justified. Even in the case of the bounties it 
was contended that authority to grant them was found in 
several of the enumerated powers, as, for instance, the 
power to regulate interstate and foreign commerce and 
as mere incident to the power to select the objects upon 
which imposts and duties are to be imposed. In the only 
instance which has been thoroughly debated in Congress, 
where a proposed appropriation was sought to be de- 




fended upon the claim of the existence of an indefinite 
power of appropriation, the measure was defeated . This 
was in the case of the Blair Common School Bill, which 
was the subject of controversy in the Congress of the 
United States, and particularly in the Senate, for a 
period of ten or twelve years. This bill proposed to 
apportion a sum amounting to many millions of dollars 
to the states upon condition that it should be used in aid 
of common school education. The only ground on which 
the proponents of the measure could sustain it was that 
the power of appropriation was not restricted by the 
enumerated powers of the Constitution. This contention 
was opposed vigorously by many of the ablest senators 
of the time and the bill was defeated. A remarkable 
feature of the contest was that session by session the 
vote in the Senate in its favor decreased. (Cone Rec 
Vol. I, pt. 1,266.) g ' ’ 

Aside from the question as to whether any number of 
legislative precedents can justify a violation of the plain 
meaning of the Constitution, it is to be observed that 
from the foundation of the Government this contention 
with respect to the existence of an indefinite power of 
appropriation outside of the enumerated powers of the 
Constitution has been challenged and contested, and at 
no time in the history of the Government has it ever 
received such a sanction from public men as to afford a 
basis for the argument that a practical construction of 
the Constitution to that effect has been established. It 
is true, that many times appropriations have been made 
to meet the distress of large numbers of people resulting 
from some great catastrophe which have passed possibly 
without strenuous opposition. These were cases in 
which constitutional scruples were suppressed under the 
influence of a genuine sympathy, but even in those in¬ 
stances there has been opposition, and further those 
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who justified such appropriations usually did so upon 
the contention that they were authorized by some of the 
enumerated powers delegated to the National Govern¬ 
ment. Moreover, in all of those instances there was an 
appropriation of money solely, with no attempt to exer¬ 
cise any authority with respect to its expenditure. They 
were never coupled with any exercise of legislative power 
over the object of the donation. 

But entirely apart from these considerations, it is 
respectfully submitted, that as the provision of the Con¬ 
stitution involved, is so clear and free from ambiguity 
when considered in the light of those controlling prin¬ 
ciples which govern the interpretation of that instru¬ 
ment, that no practical construction, no matter how long 
continued, can defeat this clear meaning. The decisions 
of the Supreme Court establish the principle that prac¬ 
tical construction can only be given weight in cases of 
doubt; it can have no weight where the language of the 
Constitution is clear. 

In United States vs . Graham , 110 U. S. 219, the Su¬ 
preme Court said: 

‘ 4 Such being the case, it matters not what the prac¬ 
tice of the departments may have been or how long 
continued, for it can only be resorted to in aid of 
interpretation , and ‘it is not allowable to interpret 
what has no need of interpretation. If there were 
ambiguity or doubt, then such a practice, begun so 
early and continued so long, would be in the highest 
degree persuasive, if not absolutely controlling in 
its effect. But with language clear and precise , and 
with its meaning evident , there is no room for con¬ 
struction, and consequently no need of anything to 
give it aid.’ 99 

And in the later case of Fairbanks vs. United States , 
181 U. S. 283, 311, 312, the same Court said: 




‘ ‘ From this resume of our decisions it clearly ap¬ 
pears that practical construction is relied uponowlw 
m cases of doubt. We have referred to it when the 
construction seemed to be demonstrable, but then 

?ir[ y ln il res P onse to doubts suggested by counsel. 
Where there was obviously a matter of doubt, we 
have yielded assent to the construction placed by 
those having actual charge of the execution of the 
statute, but where there was no doubt we have stead - 
fastly declined to recognize any force in practical 
construction . Thus before any appeal can be made 
to practical construction, it must appear that the 
true meaning is doubtful.” 

“We have no disposition to belittle the signifi¬ 
cance of this matter. If it always entitled to care- 
tul consideration, and in doubtful cases, as we have 
shown, often turns the scale; but when the meaning 
and scope of a constituticnal provision are clear it 
cannot be overthrown by legislative action , although 
several times repeated and never before challenged. 
It will be perceived that these stamp duties have 

! n J2™ 8 durin S onl y three periods: first, from 
1797 to 1802; second, from 1862 to 1872; and third 
commencing with the recent statute of 1898. It 
must lie borne in mind also in respect to this matter 
that during the first periods exports were limited 
? moun t the stamp duty was small, and 
that during the second period we were passing 
. rough the stress of a great civil war or endeavor¬ 
ing to carry its enormous debt; so that it is not 
strange that the legislative action in this respect 
passed unchallenged. Indeed, it is only of late years 
when the burdens of taxation are increasing by rea¬ 
son of the great expenses of government ', that the 
objects and modes of taxation have become a matter 
of special scrutiny. But the delay in presenting 
these questions is no excuse for not giving them full 
consideration and determining them in accordance 
with the true meaning of the Constitution. 99 

Nothing that the Congress has ever done can be re¬ 
garded as giving a practical construction in favor of 



the contention of the Government in this case, but, even 
if this were not so, the meaning of the Constitution be¬ 
ing free from doubt, no weight can be given to any action 
of that body or of any department of the Federal Gov¬ 
ernment contrary to this obvious meaning of the Consti¬ 
tution itself. 


It has been seen that it is conceded by those who con¬ 
tend for the indefinite power of appropriation, that the 
action of Congress must be confined to making the appro¬ 
priation and cannot be so exercised as to amount to 
substantive legislation. A simple inspection of the Act 
will show that there is no exercise of the power of appro¬ 
priation in it; it does not purport to make an appro¬ 
priation. It simply authorizes an appropriation , and 
this in fact was made by an entirely distinct law. The 
Act erects a Federal agency to carry out its provisions; 
elaborate administrative machinery is also provided. 
The scheme is that the Federal agency created shall 
agree with the officials of the several states upon plans 
to accomplish the purposes indicated therein. Not a 
dollar can be paid to any state unless the Board of 
Maternity and Infant Hygiene, which is a Federal 
agency, created by the Act, shall approve the plans of 
such state. 

It is obvious from the provisions of the Act that its 
purpose is to coerce the states into the surrender of 
their undoubted power over the health and welfare of 
their women and children and over their officials who 
are charged with the administration of their health laws, 
to the control of a bureau and a board of the Federal 
Government. This the states are compelled to do or 
they cannot participate in the appropriation made by 
Congress. The money which is raised by taxation upon 




71 


the people of the states is donated to some and withheld 
from others accordingly as they consent or do not con¬ 
sent to a surrender of their undisputed reserve powers. 

The same reasons exactly which led the Supreme 
Court in Bailey vs. Drexel Furniture Company, supra, to 
declare the tax there imposed invalid, compel a like deci¬ 
sion with regard to the Shepard-Towner Act. The 
Court in the Bailey case said: 

before us cannot be distinguished from 
that of Hammer vs. Dagenhart, 247 U. S. 251. Con¬ 
gress there enacted a law to prohibit transporta¬ 
tion m interstate commerce of goods made at a fac- 
t0 *y m which there was employment of children 
within the same ages and for the same number of 
hours a day and days in a week as are penalized by 
the act m this case. * * * 

“In the case at bar, Congress in the name of a 
tax, which on the face of the act is a penalty, seeks 

to do the same thing, and the effect must be equally 
futile. 

The analogy of the Dagenhart case is clear. The 
congressional power over interstate commerce is, 
within its proper scope, just as complete and unlim¬ 
ited as the congressional power to tax , and the leg- 
islative motive in its exercise is just as free from 
judicial suspicion and inquiry. Yet when Congress 
threatened to stop interstate commerce in ordinary 
and necessary commodities, unobjectionable as sub¬ 
jects of transportation, and to deny the same to the 
people of a state in order to coerce them into com¬ 
pliance with Congress f regulation of state concerns , 
the Court said this was not in fact regulation of 
interstate commerce , but rather that of state con¬ 
cerns, and was invalid. So here the so-called tax 
is a penalty to coerce people of a state to act as 
Congress wishes them to act in respect of a matter. 
completely the business, of the state government 
under the Federal Constitution. This case requires 



72 

as did the Dagenhart case the application of the 
principle announced by Chief Justice Marshall in 
McCulloch vs. Maryland, 4 Wheat. 316, 423, in a 
much quoted passage: 

“ ‘Should Congress in the execution of its powers 
adopt measures which are prohibited by the Consti¬ 
tution; or should Congress under the pretext of exe¬ 
cuting its powers pass laws for the accomplishment 
of objects not entrusted to the government; it would 
become the painful duty of this tribunal, should a 
case requiring such a decision come before it, to say 
that such an act was not the law of the land .’ 99 

But entirely apart from this controlling decision, it is 
manifest that the Shepard-Towner Act is unconstitu¬ 
tional upon other grounds. It may be asked where there 
is a vestige of authority in the Constitution authorizing 
the Congress to enter into any compact or agreement 
with a state regarding any matter pertaining to the in¬ 
ternal police of the latter! Congress has not only here 
attempted to authorize an agreement between the Fed¬ 
eral Government and the states, but a plan has been 
carefully devised whereby the states shall he compelled 
under severe penalties to enter into such an agree¬ 
ment. The effect of the Act if carried out would be to 
transfer governmental power now wholly within the 
states to the Federal Government by means of an agree¬ 
ment between it and each of the states. 

In Article V the method of amending the Constitu¬ 
tion is expressly provided. No additional power can be 
conferred upon the Federal Government except by an 
amendment to the Constitution of the United States 
made in the manner prescribed. In only two instances 
is there any provision in the Constitution regarding the 
exercise of any authority by Congress with the consent 
of the states. In Section 8 of Article III (Clause 17), 
Congress is given exclusive jurisdiction “over all places 




purchased by the consent of the legislatures of the state 
in which the same shall be for the erection of forts, maga¬ 
zines, arsenals, dock yards and other needful buildings”; 
and in Section 3 of Article IV it is provided as a limita¬ 
tion upon the power of Congress to admit new states 
into the Union that no state shall be “formed by the 
junction of two or more states or parts of states with¬ 
out the consent of the states concerned as well as of 
Congress.” In all other cases, whatever authority is 
conferred by the Constitution upon Congress is plenary 

and may be exercised regardless of the consent of the 
states. 

The Act now challenged, in addition to making an 
appropriation, has provided by an elaborate scheme of 
legislation for the administration of a fund to be dis¬ 
bursed for the purpose of carrying out an agreement 
which the Act purports to authorize between the several 
states and the Federal Government. This not only 
transcends the power of appropriation, no matter how 
elastic that power may be claimed to be, but it likewise 
violates the Constitution by attempting to augment the 
powers of Congress through the means of an agreement 
with the states for the surrender of powers unquestion¬ 
ably theirs, to the Federal Government. 

It will be remembered that even Hamilton, while ad¬ 
vancing his claim for the indefinite power of appropria¬ 
tion, admitted that it was subject to the qualification that 
the exercise of the power insofar as objects outside of the 
enumerated powers are concerned must be limited to the 
grant of money solely. He said: 

“No objection ought to arise to this construction 
from a supposition that it would imply a power to 
do whatever else should appear to Congress con¬ 
ducive to the general welfare. A power to appro¬ 
priate money with this latitude which is granted 
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too, in express terms would not carry a power to 
do any other thing not authorized in the Constitu¬ 
tion either expressly or by implication.** 

And all those who agree with Hamilton regarding the 
scope of the power of appropriation concede a like 
qualification. Can it be seriously contended that the 
Act under discussion does not transcend this admitted 
limitation ? 

It has been repeatedly decided by the Supreme Court 
of the United States that any agreement between the 
Federal Government and a state placing any limitation 
upon the full and complete exercise of the sovereign 
powers of the latter is unconstitutional and void. Even 
where such a limitation upon the state is placed in the Act 
admitting the state into the Union it is invalid. Re¬ 
garding this question the Supreme Court, in Pollard*s 
Lessee vs. Hagan et al. t 3 How. 212, 223, said: 

‘‘When Alabama was admitted into the Union on 
an equal footing with the original states, she suc¬ 
ceeded to all the rights of sovereignty, jurisdiction 
and eminent domain which Georgia possessed at the 
date of cession, except so far as the right was dimin¬ 
ished by the public lands remaining in the possession 
and under the control of the United States, for the 
temporary purposes provided for in the deed of 
cession and the legislative acts connected with it. 
Nothing remained to the United States, according 
to the terms of the agreement, but the public lands. 
And if an express stipulation had been inserted in 
the agreement, granting the municipal right of 
sovereignty and eminent domain to the United 
States , such stipulation would have been void and 
inoperative; because the United States have no con¬ 
stitutional capacity to exercise municipal jurisdic¬ 
tion, sovereignty, or eminent domain, within the 
limits of a state or elsewhere, except in cases in 
which it is expressly granted.** 
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And numerous decisions declare the same principle: 
Groves vs. Slaughter, 15 Pet. 449; Permoli vs. First 
Municipality, 3 How. 589; Scott vs. Sandford, 19 How. 
393, 508, 509; Withers vs. Buckley, 20 How. 84, 93; 
Cardwell vs. American River Bridge Co., 113 U. S. 205, 
211 . 

It has been said that the Act does not provide for an 
agreement between the states, but only makes an appro¬ 
priation upon a specified condition. This, however, the 
plain provisions of the Act itself show is not true. But 
what conceivable difference is there between an agree¬ 
ment with a state and an appropriation upon condition 
that a state shall surrender certain of its powers to the 
Federal Government to be exercised and controlled by 
an agency of that government? Putting the case from 
the standpoint of those who contend that the Act merely 
makes an appropriation upon condition, it comes to this, 
that Congress offers to give to the state a certain amount 
of money if the state will agree with a federal board 
upon a plan which the state will follow in expending the 
money appropriated. If this does not contemplate an 
agreement then it contemplates nothing. The transpar¬ 
ent purpose of the Act is to coerce the state by the threat 
of withholding money from it, if it does not administer 
i certain of its internal affairs in a way approved by 

Federal authority. But even stated from the standpoint 
|f that the Act merely imposes a condition upon the pay- 

I ment of the money to the state, the situation is not at 
all changed because the imposition of a condition by 
legislation authorizing an appropriation contemplates 
the acceptance of that condition, and what is the accept¬ 
ance of the condition by the state but an agreement be¬ 
tween the state and the Federal Government? 

The prescribing of the condition by Congress pre¬ 
supposes a power to exact that condition and to enforce 
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it if violated, and in order to justify any such right 
authority over the subject-matter contemplated by the 
condition must be maintained. This reduces the whole 
argument to a claim of unlimited legislative power over 
the entire subject with respect to which the appropria¬ 
tion is made. 

The truth is, of course, that if Congress has the power 
to impose a condition upon the grant of money it must 
have authority over the subject-matter with which the 
condition deals, and the imposing of the condition would 
.then simply be one means of exercising authority over 
that subject-matter; but under plain principles of con¬ 
stitutional law Congress could select any other appro¬ 
priate means for the exercise of such power. The re¬ 
sult, therefore, would be that Congress could do any¬ 
thing appropriate to the accomplishment of any object 
to which it may make an appropriation on condition . 
This is nothing less than a claim of unlimited legislative 
power. Has it not, therefore, been demonstrated that 
the Act in question does contain affirmative, substantive 
legislation over a matter entirely outside of any federal 
authority and wholly within the power of the several 
states, and does not the reasoning which shows this also 
reinforce what has heretofore been said in support of 
the contention that the power of appropriating money 
granted to the Federal Government must of necessity be 
limited to those objects which are within the contempla¬ 
tion of the enumerated powers found in the Constitution? 

HI. 

The Sliepard-Towner Act, it has been shown, does not 
itself mention any of the purposes to which the appro¬ 
priation is to be devoted. It merely says that the money 
authorized to be appropriated is for the purpose of co¬ 
operating with the states in promoting the welfare and 
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hygiene of maternity and infancy as provided in the Act. 
lhe only provision of the Act outside of that directing 
he payment of administration expenses, defining how 
the money shall be paid out and for what purposes, is 
Section 8 of the Act, where it is provided that the states 
shall submit detailed plans to the Children’s Bureau for 
carrying out the provisions of the Act within such state, 
which plans shall be subject to the approval of the 
Board of Maternity and Infant Hygiene. 

The real purpose of the appropriation, therefore, is 
the carrying out of the plans so approved. Other than 
the general statement in the first section of the Act there 
is nothing to show that Congress exercised any judgment 
or discretion regarding the purposes to which the money 
authorised to he appropriated should he applied Ex¬ 
cepting that general statement, full and absolute author¬ 
ity over the entire subject is vested in the Children’s 
Bureau and the Board of Maternity and Infant Hygiene. 

It is respectfully submitted that no precedent can be 
found for any such legislation. It is a palpable dele- 
gation of substantive legislative power. Congress has 
never exercised that judgment in making this appro¬ 
priation which the Constitution requires as a prerequi¬ 
site to valid action on its part. It has attempted to 
substitute for itself another body having no constitu¬ 
tional or legal responsibility respecting the way in which 
this money shall be applied. 

The Act is not distinguishable from one that, for ex¬ 
ample, should grant the sum of one hundred million 
dollars to the Secretary of War for the general purpose 
of maintaining the defense of the Union, and giving him 
the authority to say what should be done with it. Cer¬ 
tainly no one would contend that vesting such discretion 
in such an officer would be a valid exercise of legislative 




power. It is for Congress alone to say to what objects 
and purposes the money of the Government shall be ap¬ 
plied, and any attempt to transfer or delegate the duty 
of selecting these objects to anyone else is a plain 
violation of one of the express provisions of the Consti¬ 
tution. It is provided in Section 9 of Article III 
(Clause 7): 

“No money shall be drawn from the treasury but 
in consequence of appropriations made by law; and 
a regular statement and account of the receipts and 
expenditures of all public money shall be published 
from time to time.’’ 

The provision that appropriations can only be made 
by law, clearly contemplates that Congress shall be re¬ 
quired, in all cases where money is granted, to exercise 
its legislative judgment as to the propriety of the ap¬ 
propriation. In this case the purposes for which the 
money shall be expended were not selected by Congress, 
but are to be selected by a subordinate Federal agency. 
Congress did not know and could not possibly have 
known what plans the money appropriated was to be 
used to carry out. Furthermore, even if it be assumed, 
for the purpose of the argument, that Congress has the 
right to grant money for objects wholly within the power 
of the states upon some condition fixed by it, such a con¬ 
dition has never been imposed by Congress, but that 
body has delegated to the Children’s Bureau and the 
Board of Maternity and Infant Hygiene the authority to 
impose it. The money is payable upon the approval of 
certain plans by these agencies. If they are so ap¬ 
proved by them then the money is paid; if not, then it 
is withheld. No rule or principle is announced in the 
Act to govern the discretion of the Bureau and Board 
in this matter . They are absolutely uncontrolled so far 
as any legislative direction is concerned. Under all of 
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the authorities everywhere this, it is respectfully sub¬ 
mitted, is an unconstitutional delegation of legislative 
power. 


CONCLUSION. 

It is therefore respectfully submitted— 

(1) That the Act is unconstitutional and void because 
the authority of Congress to appropriate money from 
the Federal Treasury is limited to making appropria¬ 
tions for objects contemplated by the enumerated powers 
of the Constitution. 

(2) That the Act is unconstitutional and void because 
it is an attempt to exercise substantive legislative power 
by Congress over matters which are not within the dele¬ 
gated powers of the Federal Government, but exclusive¬ 
ly within the powers of the states. 

(3) That the Act is invalid because it amounts to a 
delegation of legislative power by Congress to a sub¬ 
ordinate agency created by it. 

We therefore submit that the decree of the lower 
Court dismissing the bill of complaint filed by the 
appellant should be reversed. 

Respectfully submitted, 

WILLIAM L. RAWLS, 

GEORGE ARNOLD FRICK, 

WILLIAM H. LAMAR, 

Counsel for Appellant. 






APPENDIX A. 


AN ACT For the promotion of the welfare and hygiene 
of maternity and infancy, and for other purposes. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That there is hereby authorized to be appro¬ 
priated annually, out of any money in the Treasury not 
otherwise appropriated, the sums specified in section 2 
of this Act, to be paid to the several States for the pur¬ 
pose of co-operating with them in promoting the welfare 
and hygiene of maternity and infancy as hereinafter pro¬ 
vided. 

Sec. 2. For the purpose of carrying out the provi¬ 
sions of this Act, there is authorized to be appropriated, 
out of any money in the Treasury not otherwise appro¬ 
priated, for the current fiscal year $480,000, to be equally 
apportioned among the several States, and for each sub¬ 
sequent year, for the period of five years, $240,000, to 
be equally apportioned among the several States in the 
manner hereinafter provided: Provided, That there is 
hereby authorized to be appropriated for the use of the 
States, subject to the provisions of this Act, for the 
fiscal year ending June 30, 1922, an additional sum of 
$1,000,000, and annually thereafter, for the period of five 
years, an additional sum not to exceed $1,000,000: Pro¬ 
vided further, That the additional appropriations herein 
authorized shall be apportioned $5,000 to each State and 
the balance among the States in the proportion which 
their population bears to the total population of the 
States of the United States, according to the last pre¬ 
ceding United States census: And provided further, That 
no payment out of the additional appropriation herein 



authorized shall be made in any year to any State until 
an equal sum has been appropriated for that year by the 
legislature of such State for the maintenance of the serv¬ 
ices and facilities provided for in this Act. 

So much of the amount apportioned to any State for 
any fiscal year as remains unpaid to such State at the 
close thereof shall be available for expenditures in that 
State until the close of the succeeding fiscal year. 

Sec. 3. There is hereby created a Board of Maternity 
and Infant Hygiene, which shall consist of the Chief of 
the Children’s Bureau, the Surgeon General of the 
United States Public Health Service, and the United 
States Commissioner of Education, and which is here¬ 
after designated in this Act as the Board. The Board 
shall elect its own chairman and perform the duties pro¬ 
vided for in this Act. 

The Children’s Bureau of the Department of Labor 
shall be charged with the administration of this Act, ex¬ 
cept as herein otherwise provided, and the Chief of the 
Children’s Bureau shall be the executive officer. It shall 
be the duty of the Children’s Bureau to make or cause to 
be made such studies, investigations, and reports as will 
promote the efficient administration of this Act. 

Sec. 4. In order to secure the benefits of the appro¬ 
priations authorized in section 2 of this Act, any State 
shall, through the legislative authority thereof, accept 
the provisions of this Act and designate or authorize 
the creation of a State agency with which the Children’s 
Bureau shall have all necessary powers to co-operate as 
herein provided in the administration of the provisions 
of this Act: Provided , That in any State having a child- 
welfare or child-hygiene division in its State agency of 
health, the said State agency of health shall administer 
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the provisions of this Act through such divisions. If 
the legislature of any State has not made provision for 
accepting the provisions of this Act the governor of 
such State may in so far as he is authorized to do so by 
the laws of such State accept the provisions of this Act 
and designate or create a State agency to co-operate with 
the Children’s Bureau until six months after the ad¬ 
journment of the first regular session of the legislature 
in such State following the passage of this Act. 

Sec. 5. So much, not to exceed 5 per centum, of the 
additional appropriations authorized for any fiscal year 
under section 2 of this Act, as the Children’s Bureau 
may estimate to be necessary for administering the pro¬ 
visions of this Act, as herein provided, shall be deducted 
for that purpose, to be available until expended. 

Sec. 6. Out of the amounts authorized under section 
5 of this Act the Children’s Bureau is authorized to em¬ 
ploy such assistants, clerks, and other persons in the 
District of Columbia and elsewhere, to be taken from the 
eligible lists of the Civil Service Commission, and to pur¬ 
chase such supplies, material, equipment, office fixtures, 
and apparatus, and to incur such travel and other ex¬ 
pense as it may deem necessary for carrying out the 
purposes of this Act. 

Sec. 7. Within sixty days after any appropriation 
authorized by this Act has been made, the Children’s 
Bureau shall make the apportionment herein provided 
for and shall certify to the Secretary of the Treasury 
the amount estimated by the bureau to be necessary for 
administering the provisions of this Act, and shall cer¬ 
tify to the Secretary of the Treasury and to the treas¬ 
urers of the various States the amount which has been 
apportioned to each State for the fiscal year for which 
such appropriation has been made. 
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Sec. 8. Any State desiring to receive the benefits of 
tbis Act shall, by its agency described in section 4, sub¬ 
mit to the Children’s Bureau detailed plans for carry¬ 
ing out the provisions of this Act within such State, 
which plans shall be subject to the approval of the 
board: Provided , That the plans of the States under this 
Act shall provide that no official, or agent, or represen¬ 
tative in carrying out the provisions of this Act shall 
enter any home or take charge of any child over the 
objection of the parents, or either of them, or the person 
standing in loco parentis or having custody of such child. 
If these plans shall be in conformity with the provisions 
of this Act and reasonably appropriate and adequate to 
carry out its purposes they shall be approved by the 
board and due notice of such approval shall be sent to 
the State agency by the chief of the Children’s Bureau. 

Sec. 9. No official, agent, or representative of the 
Children’s Bureau shall by virtue of this Act have any 
right to enter any home over the objection of the owner 
thereof, or to take charge of any child over the objection 
of the parents, or either of them, or of the person stand¬ 
ing in loco parentis or having custody of such child. 
Nothing in this Act shall be construed as limiting the 
power of a parent or guardian or person standing in 
loco parentis to determine what treatment or correction 
shall be provided for a child or the agency or agencies to 
be employed for such purpose. 

Sec. 10. Within sixty days after any appropriation 
authorized by this Act has been made, and as often there¬ 
after while such appropriation remains unexpended as 
changed conditions may warrant, the Children’s Bureau 
shall ascertain the amounts that have been appropriated 
by the legislatures of the several States accepting the 
provisions of this Act and shall certify to the Secretary 
of the Treasury the amount to which each State is en- 
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conditions as the Children’s Bureau, with the approval 
the board, may determine; when so withheld the State 
agency may appeal to the President of the United States 
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who may either affirm or reverse the action of the Bureau 
with such directions as he shall consider proper: Pro¬ 
vided, That before any such certificate shall be withheld 
from any State, the chairman of the board shall give 
notice in writing to the authority designated to represent 
the State, stating specifically wherein said State has 
failed to comply with the provisions of this Act. 

Sec. 12. No portion of any moneys apportioned 
under this Act for the benefit of the States shall be ap¬ 
plied, directly or indirectly, to the purchase, erection, 
preservation, or repair of any building or buildings or 
equipment, or for the purchase or rental of any build¬ 
ings or lands, nor shall any such moneys or moneys re¬ 
quired to be appropriated by any State for the purposes 
and in accordance with the provisions of this Act be 
used for the payment of any maternity or infancy pen¬ 
sion, stipend, or gratuity. 

Sec. 13. The Children’s Bureau shall perform the 
duties assigned to it by this Act under the supervision 
of the Secretary of Labor, and he shall include in his 
annual report to Congress a full account of the admin¬ 
istration of this Act and expenditures of the moneys 
herein authorized. 

Sec. 14. This Act shall be construed as intending to 
secure to the various States control of the administra¬ 
tion of this Act within their respective States, subject 
only to the provisions and purposes of this Act. 

Approved, November 23,1921. 
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APPENDIX B. 

Mr. Madison’s Supplement To His Letter To 
Mr. Andrew Stevenson. 


(Italics author’s; underscoring ours.) 

11 It is not to be forgotten, that a distinction has been 
introduced between a power merely to appropriate 
money to the common defense and general welfare, and 
a power to employ all the means of giving full effect to 
objects embraced by the terms. 

“1. The first observation to be made is, that an 
express power to appropriate money authorized to be 
raised, to objects authorized to be provided for, could 
not, as seems to have been supposed, be at all necessary; 
and that the assertion of the power ‘to pay the debts,’ 
&c., is not to be referred to that cause. It has been seen, 
that the particular expression of the power originated 
in a cautious regard to the debts of the United States 
antecedent to the radical change in the Federal Govern¬ 
ment; and that, but for that consideration, no parti cular 
expression of an ap propriating power would probably 
have been thought of. An express power to raise money, 
and an express power (for example) to raise an army, 
would surely imply a power to use the money for that 
purpose. And if a doubt could possibly arise as to the 
implication, it would be completely removed by the ex¬ 
press power to pass all laws necessary and proper in 
such cases. 

“2. But admitting the distinction as alleged, the 
appropriating power to all objects of ‘common defense 


and general welfare 9 is itself of sufficient magnitude to 
render the preceding views of the subject applicable to 
it. Is it credible that such a power would have been 
unnoticed and unopposed in the Federal Convention? in 
the State Conventions, which contended for, and pro¬ 
posed restrictive and explanatory am endments! and in 
the Congress of 1789, which recommended so many of 
these amendments? A power to impose unlimited taxes 
for unlimited purposes could never have escaped the 
sagacity and jealousy which were awakened to the many 
inferior and minute powers which were criticised and 
combated in those public bodies. 

“3. A power to appropriate money, without a power 
to apply it in execution of th e object of appropriation, 
could have no effect but to lock~it up from public use 
altogether; and if the appropriating power carries with 
it the power of application and execution, the distinction 
vanishes. The power, therefore, means nothing, nr wVi 
is worse than nothing, or it is the same thing with the 

sweeping power 4 to provide for the common defense and 
general welfare.* 

“4. To avoid this dilemma, the consent of the States 
is introduced as justifying the exercise of the power 
in the full extent within their respective limits. But it 
would be a new doctrine, that an extra-constitutional 
consent of the parties to a Co nstitution could amplify 
the jurisdiction of the constituted Government. AndTif 
this could not be done by the concurring consents of all 
the States, what is to be said of the doctrine that the 
consent of an individual State could authorize the appli¬ 
cation of money belonging to all the States to its indi¬ 
vidual purposes? Whatever be the presumption that 
the Government of the whole would not abuse such 
an authority by a partiality in expending the public 
treasure, it is not the less necessary to prove the exist- 



ence of the power . The Constitution is a limited one 
possessing no power not actually given, and carrying 
on the face of it a distrust of power beyond the dis¬ 
trust indicated by the ordinary forms of free Govern¬ 
ment. 

“The peculiar structure of the Government, which 
combines an equal representation of unequal numbers 
in one branch of the legislature, with an equal represen¬ 
tation of equal numbers in the other, and the peculiarity 
which invests the Government with selected powers only, 
not entrusting it even with every power withdrawn from 
the local Governments, prove not only an apprehension 
of abuse from ambition or corruption in those admin¬ 
istering the Government, but of oppression or injustice 
from the separate interests or views of the constituent 
bodies themselves, taking effect through the administra¬ 
tion of the Government. These peculiarities were 
thought to be safeguards due to minorities having pecu¬ 
liar interests or institutions at stake, against majorities 
who might be tempted by interests or other motives to 
invade them; and all such minorities, however com¬ 
posed, act with consistency in opposing a latitude of 
construction, particularly that which has been applied to 
the terms ‘common defense and general welfare, 1 which 
would impair the security intended for minor parties. 
Whether the distrustful precaution interwoven in the 
Constitution was or was not in every instance necessary; 
or how far, with certain modifications, any farther 
powers might be safely and usefully granted, are ques¬ 
tions which were open for those who framed the great 
Federal Charter, and are still open to those who aim at 
improving it. But while it remains as it is, its true im¬ 
port ought to be faithfully observed; and those who 
have most to fear from constructive innovation ought 
to be most vigilant in making head against them. 




44 But it would seem that a resort to the consent of 
the State Legislatures, as a sanction to the appropriating 
power, is so far from being a dmissible in this case, that 
it is precluded by the fact that the C onstitution has ex- 
pressly provided for the cases where that consent was 
to sa nction and extend the power of the nationa l 
Legislature. How can it be imagined that the ConstT 
tution, when pointing out the cases where such an effect 
was to be produced, should have deemed it necessary to 
be positive and precise with respect to such minute spots 
as forts, &c., and have left the general effect ascribed to 
such consent of an argumentative, or, rather, to an arbi¬ 
trary construction? And here again an appeal may be 
made to the incredibility that such a mo de of enlarging 
the sphere of fe deral legislation should have been un- 
noticed in the ordeals through which the Constitution 
passed, by those who w ere alarmed at many of its 
powers bearing n o comparison with that source of power 
in point of importance . 

“5. Put the case that money is appropriated to a 
canal to be cut within a particular State; how and by 
whom, it may be asked, is the money to be applied to the 
work to be executed? By agents under the authority 
of the General Government? then the power is no longer 
a mere appropriating power ! By jagents under - the 
authority of the States? then the State becomes either a 
branch or a functionar y~of~the Executive authority~of 
the United States; an incongruity that s peaks for itself. 

4 4 6. The distinction between a pecuniary power only, 
and a plenary power 4 to provide for the common de¬ 
fense and general welfare’ is frustrated by another re¬ 
ply to which it is liable. For if the clause be not a mere 
introduction to the enumerated powers, and restri cted to 
them, the power to provide for the common defense and 



general welfare stands as a distinct substantive power, 
the first on the list of legislative powers, and not 
only involving all the powers incident to its execution, 
but coming within the purview of the clause concluding 
the list, which expressly declares that Congress may 
make all laws necessary and proper to carry into execu¬ 
tion the foregoing powers vested in Congress. 


“The result of this investigation is, that, the terms 
‘common defense and general welfare’ owe their in¬ 
duction into the text of the Constitution to their connec¬ 
tion in the ‘Articles of Confederation,’ from which they 
were copied, with the debt s contracted by the old Con¬ 
gress, and to be provided for by the new Congress; and 
are used in the one instrument as in the other, as general 
terms, limited and explained by the particular clauses 
subjoined to the clause containing them; that in this light 
they were viewed throughout the recorded proceedings 
of the Convention which framed the Constitution; that 
the same was the light in which they were viewed by the 
State Conventions which ratified the Constitution, as is 
shown by the records of their proceedings; and that such 
was the case also in the First Congress under the Con¬ 
stitution, according to the evidence of their journals, 
when digesting the amendments afterward made to the 
Constitution. It equally appears that the alleged power 
to appropriate money to the ‘common defense and gen^ 
era l welfare’ is either a dead letter, o r swells into an 
unli mited power to provide for un limited purposes, by 
all the means necessary and proper for those purposes. 
And it results finally, that if the Constitution does not 
give to Congress the unqualified power to provide for the 
common defense and general welfare, the defect cannot 
be supplied by the consent of the States, unless given in 
the form prescribed by the Constitution itself for its own 
amendment. 
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“As the people of the United States enjoy the great 
merit of having established a system of Government on 
the basis of human rights, and of giving to it a form 
without example, which, as they believe, unites the great¬ 
est national strength with the best security for public 
order and individual liberty, they owe to themselves, to 
their posterity, and to the world, a preservation of the 
system in its purity, its symmetry, and its authenticity. 
This can only be done by a steady attention and sacred 
regard to the chartered boundaries between the portion of 
power vested in the Government over the whole, and the 
portion undivested from the several Governments over 
the parts composing the whole; and by a like attention and 
regard to the boundaries between the several depart¬ 
ments, Legislative, Executive, and Judicial ,into which the 
aggregate power is divided. Without a steady eye to the 
landmarks between these departments, the danger is al¬ 
ways to be apprehended, either of mutual encroachments, 
and alternate ascendancies incompatible with the tranquil 
enjoyment of private rights, or of a concentration of all 
the departments of power into a single one, universally 
acknowledged to be fatal to public liberty. 

“And without an equal watchfulness over the great 
la ndmarks between the general Government and the par¬ 
ticular Gover n ments the dang er is certainly not less, of 
cither a gradual relaxation of the b and which holds the 
latter together, leading to an entir e separation, or of a 
gradual assumption of their powers by the former, lead¬ 
ing to a consolidation of all the Governments into a single 
one. 

“The two vital characteristics of the political system 
of the United States are, first, that the Government 
holds its powers by a charter granted to it by the people; 
second, that the powers of Government are formed into 






two grand divisions—one vested in a Government over 
the whole commun ity, the other in a number of inde¬ 
pendent Governments over its component parts. Hitherto 
charters have been written grants of privileges by Gov¬ 
ernments to the people. Here they are written grants 
of power by the people to their Governments. 

Hitherto, again, all the powers of Government have 
been, in effect, consolidated into one Government, tend- 
ing to faction and a foreign yoke among a people within 
narrow limits, and to arbitrary rule among a people 
spread over an extensive region. Here the established 
system aspires to such a division and organization of 
power as will provide at once for its harmonious exercise 
on the true principles of liberty over the parts and over 
the whole, notwithstanding the great extent of the whole; 
the system forming an innovation and an epoch in the 
science of Government no less honorable to the people 
to whom it owed its birth than auspicious to the political 
welfare of all others who may imitate or adopt it. 

“As the most arduous and delicate task in this great 
work lay in the untried demarcation of the line which 
divides the general and the particular Governments by 
an enumeration and definition of the powers of the for¬ 
mer, more especially the legislative powers; and as the 
success of this new scheme of polity essentially depends 
on the faithful observance of this partition of powers, the 
friends of the scheme, or rather the friends of liberty 
and of man, cannot be too often earnestly exhorted to be 
watchful in marking and controlling encroachments by 
either of the Governments on the domain of the other.” 


(Writings of James Madison, Vol. IX, pp. 424 to 431.) 
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I. 

Questions involved. 

All that Congress has done under this Act has been 
to offer, and give, financial aid to those States which 
wish such support to their own efforts to reduce 
maternal and infant mortality and to protect the 
health of mothers and infants. No question of Fed¬ 
eral taxation is involved; nor is any question of Fed- 
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eral regulation, for Congress has not attempted to 
prescribe the conduct of the States or of their citizens. 

The bill is fatally defective for jurisdictional 
reasons. It also fails to state any meritorious cause 
of action. 

The only questions as to the constitutionality of 
such an Act which can arise are whether the appro¬ 
priations are unauthorized uses of Federal funds, to 
the injury of the Federal Treasury, and whether they 
are made upon such conditions as to deprive either 
the States which accept or those which reject the 
conditions of any constitutional rights. 

II. 

The bill is fatally defective in that It does not join 
as parties defendant those States which, by com¬ 
plying with the terms of the Act, have become enti¬ 
tled to its benefits. 

The bill shows that thirty-nine States had, at the 
time of the filing of the bill, so acted as to become 
entitled to share in the benefits of the Act, and that 
the Children’s Bureau had certified to the Secretary 
of the Treasury the amounts of money to which each 
of thirty-two of these States was entitled. Under 
Section 2 of the Act the other seven of the thirty- 
nine States had become entitled to share equally in 
a portion of an appropriation which was authorized 
by the Act. 

Yet the plaintiff challenges the validity of the 
statute without summoning these thirty-nine inter¬ 
ested States before this tribunal. None of those who 
are defendants represent the absent States. They 
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are simply Federal officers. Yet the thirty-nine 
absent States have as great an interest in sus taining 
the constitutionality of the statute as any Federal 
officers can have. An adverse decision would neces¬ 
sarily affect their rights. Those States are, therefore, 
essential parties defendant and, under the decision 
in Texas v. Interstate Commerce Commission and 
Railroad Labor Board, 258 U. S. 158, this case may 
not proceed in their absence. 

In the Texas Case the State challenged the validity 
of decisions of the Railroad Labor Board affecting 
disputes between carriers and their employees with¬ 
out making either those carriers or those employees 
parties to the suit. The Court said (258 U. S. 163) : 

The bill makes it plain that the carriers 
and employees have put the Board’s decisions 
into effect and have adjusted their relations 
on that basis. There are none to whom the 
controversy would be of such immediate con¬ 
cern as to them; and, should it be resolved 
against the validity of Title III and the Board’s 
action annulled, their interests would be di¬ 
rectly and unavoidably affected. They are 
not parties to the bill; nor do any of those 
who are parties represent them. The Board 
does not claim to do so; and the attitude of 
the State is antagonistic to them. To take 
up and solve the controversy without their 
presence and without their being represented 
would be quite inadmissible, considering the 
exceptional nature of our original jurisdiction. 

The State of Texas also challenged the validity of 
orders of the Interstate Commerce Commission af- 

{ 
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fecting carriers without making those carriers parties 
to the suit; and on this phase of the bill the Court 
said (258 U. S. 163): 

If the State have a right to sue to annul 
these orders, a familiar rule requires that it 
shall proceed with due regard for the rights 
of the carriers who have put the orders into 
effect and are conforming to them. On the 
question whether the orders are invalid and 
should be annulled, or are valid and should 
be upheld, the carriers are entitled to be 
heard. Their interests are directly involved 
and will be necessarily affected by the 
outcome. They are not parties to the bill, 
and as to all but one the bill makes it clear 
that their citizenship is an obstacle to 
making them such. This, without more, 
would preclude us from awarding any relief 
on this portion of the bill. 

In view of this decision, the present bill should be 
dismissed. 

III. 

The action is essentially against the United States, 
which may not be sued without its consent. 

The United States may not be sued even by a 
State without its consent. “Public policy forbids 
that conclusion Kansas v. United States, 204 U. S. 
331, 342. 

Where plaintiffs have sought to interfere with 
the performance of official duties by officers of the 
United States, the Supreme Court has held that the 
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actions were, in substance, against the Federal Govern¬ 
ment, even although they did not affect the title of 
the United States to property: Wells v. Roper , 246 
U. S. 335; Louisiana v. McAdoo, 234 U. S. 627. 

In North Dakota v. Chicago & N. W . Ry. Co ., 
257 U. S. 485, the State sought by an original bill 
to prevent certain railway companies from applying 
an order of the Interstate Commerce Commission 
until this Court could review the decree upon which 
that order was made. The Court decided that it 
would be inequitable to enter a decree except in 
such form as to bind the Interstate Commerce 
Commission and the United States, and as the 
United States had not consented to suit in the 
Supreme Court upon an original bill in such a case, 
the bill must be dismissed. 

“ If whether a suit is one against a State is 
to be determined, not by the fact of the party 
named as defendant on the record, but by the 
result of the judgment or decree which may 
be entered, the same rule must apply to the 
United States. The question whether the 
United States is a party to a controversy is 
not determined by the merely nominal party 
on the record but by the question of the effect 
of the judgment or decree which can be 
entered.” Minnesota v. Hitchcock, 185 U. S. 
373, 387. 
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IV. 

The power of Congress to make appropriations from 
the general funds of the United States is almost 
unlimited. 

Two clauses of the Constitution authorize such 
appropriations as are made in this Act. 

Article I, section 8, clause 3, provides: 

The Congress shall have 'power to lay and 
collect taxes, duties, imposts, and excises, 
to pay the debts and provide for the common 
defense and general welfare of the United 
States. * * * 

This clause confers upon Congress the power to 
collect taxes in order to make appropriations, and by 
necessary inference authorizes the making of appro¬ 
priations. But it is not necessary to rely upon this 
authority to tax and appropriate, for no tax whatever 
is involved; the sole question is whether Congress may 
appropriate, and Congress has other authority for 
making appropriations. 

The money which is paid out under this Act is not 
earmarked as having been derived from taxes and 
may not have come into the Treasury in that way. 
The Constitution provides that the Government may 
derive funds from other sources than taxes, and the 
Constitution provides other authority than this clause 
under which Congress may dispose of the financial 
resources of the Government. 

Taxes have not been the only means of replenish¬ 
ing the Treasury. Billions of dollars which were 
spent in the World War were secured by loans and 
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not by taxation, and a large portion of this money 
will be repaid without resort to Federal taxation. 
After the war several hundred millions of dollars 
were recovered by the sale of war supplies; a portion 
of the money loaned to our Allies has already been 
repaid; and Germany has paid some of the expenses 
of our Army. Conceivably all of the cost of a suc¬ 
cessful war might be met initially by loans and even¬ 
tually by reparations without any resort whatever to 
the levying of additional taxes by Congress. 

Furthermore, the Government has secured many 
millions of dollars by the sale of lands which were 
originally ceded to the United States by the States 
or purchased from other countries or acquired by 
conquest or discovery. Many other millions have 
been obtained by treaties. And the everyday 
operations of the Government have often been a 
source of revenue. Thus the carrying of the mails 
has from time to tune brought considerable net 
return to the Government. The revenues derived 
from the Patent Office are much greater than the 
cost of maintaining that office (Report of the Secre¬ 
tary of the Treasury, 1922, 107, 112); and revenues 
come to the Treasury even from such sources as radio 
service (Ibid. 107), and from the operating of a 
factory in a Federal penitentiary (Report of the 
Attorney General, 1922, 102). These are only a few 
of the sources other than taxation from which the 
Government has derived or may derive a large part 
of its funds. 


> 
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Article IV, section 3, clause 2, provides: 

The Congress shall have power to dispose of 
and make all needful rules and regulations re¬ 
specting the territory or other property belong¬ 
ing to the United States * * * 

“Property” includes money, from whatever source 
derived. Pirie v. Chicago Title & Trust Co., 182 
U. S. 438, 443; followed in Bush v. Elliott , 202 U. S. 

477, 481; In re Louisville National Banking Co., 158 
Fed. 403, 404, 405; In re Gilpin, 160 Fed. 171, 175, 

176. See also Fishburn v. Londershausen , 50 Ore. 

363, 368; Washington County .v. Weld County, 12 
Colo. 152, 155; Williams v. State, 58 Tex. Crim. 82, 

83; State ex rel. Wolfe v. Parmenter, 50 Wash. 164; 
Fullerton v. Young , 94 N. Y. Supp. 511; Mt. Holly 
Safe Deposit & Trust Co. v. Deacon, 79 N. J. Eq. 120; 

18 Ruling Case Law, Title “Money,” p. 1268; 22 
Ruling Case Law, Title “Property/’ p. 43. 

The clause broadly empowers Congress to dispose 
of any of the financial resources of the Federal Gov¬ 
ernment. Whether the money taken from the 
Treasury to meet the appropriations made by this 
Act was secured from taxes or from other sources, 
this clause in Article IV is broad enough to cover 
and to authorize the appropriations. After property 
has been acquired by the United States, after funds 
have been brought into the Treasury and mingled 
with the other funds there placed, Congress has sweep¬ 
ing power to dispose of those resources. No one i 

could question the right of Congress to alienate any of 
the lands belonging to the Government, or any of v 




* 


9 


its buildings, or any of its movable property. The 
Constitution does not require a sale or barter. It 
says broadly, “dispose of.” If Congress may thus 
deal with every other piece of property belonging to 
the United States, it is clear that it may dispose of 
the funds in the Treasury with equal freedom. 

V. 

n ^is Act does not violate any express or implied 
limitations upon the power of Congress. 

The only express limitations which the Con¬ 
stitution imposes upon the power of Congress to 
appropriate money are those which relate to the 
salaries of the President and the Federal judges and 
provide that no appropriation for the support of 
the armies shall be for a longer period than two 

years. Those provisions clearly have no bearing 
upon this case. 

The appellant simply claims that Federal tax¬ 
payers suffer because of expenditures which she 
claims are unauthorized by the Constitution and that 
the rights of the States are invaded. 

VI. 

The grant of power to appropriate which is contained 
in the “general welfare” provision is in no wise re¬ 
stricted to the subject matters upon which Congress 
may make regulations. ^ 

Congress would have had ample authority to make 
these appropriations even if it had not been given by 
Article IV general authority to dispose of the 

37013—23-2 
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sources of the Government, but had simply been 
given the authorization contained in Article I to 
collect taxes to pay the debts and provide for the 
common defense and general welfare of the United 
States. 

Obviously this clause in Article I does not empow T er 
Congress to provide for the general welfare otherwise 
than through appropriations, for the entire clause 
relates only to taxation and to the use of the funds 
raised by taxation. 

On the other hand, the clause does not restrict 
Congressional appropriations to the subject matters 
upon which Congress may legislate. As to such sub¬ 
ject matters it would have been unnecessary to spe¬ 
cifically authorize appropriations, for the final clause 
in this section broadly empowers Congress— 

To make all laws which shall be necessary 
and proper for carrying into execution the 
foregoing powers. 

Even without the “general welfare” provision 
Congress could, whenever it has authority to impose 
its will by positive commands, appropriate the 
money necessary to make its will effective. The 
clause authorizing Congress by appropriations to 
provide for the general welfare must, therefore, have 
a broader purpose than merely to facilitate the exer¬ 
cise of the powers of Congress to impose commands. 

Moreover, the grant ol power to tax and appro¬ 
priate, in the first clause of section eight, is distinct 
frcm the grants of power in each of the other sixteen 
clauses of that section, and there is nothing in the 
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sweeping term “ to provide for * * * the general 
welfare’’ to show that the power to appropriate 

money was given merely in aid of the grants in those 
other clauses. 

VII. 

Statesmen and text-writers have discussed the 
power of Congress to appropriate money for the 
general welfare and have called attention to the 
great extent of this power. 

From the earliest days of our country’s existence 
statesmen have recognized in their public utterances 
this broad scope of the power to appropriate for the 
public welfare; Congress has recognized it in innu¬ 
merable appropriations of money and property aggre¬ 
gating in value hundreds of millions and probably 
billions of dollars, and those appropriations have 
never been successfully challenged in this court. 

In February, 1791 , Alexander Hamilton, then 
Secretary of the Treasury, gave to President Wash¬ 
ington an opinion as to the constitutionality of the 
Bank of the United States, in which he said (Hamil¬ 
ton’s Works, Lodge’s Edition, Volume 3, 179 , 217 ): 

It is true that they [Congress] can not 
without breach of trust lay taxes for any 
other purpose than the general welfare; but 
so neither can any other government. The 
welfare of the community is the only legiti¬ 
mate end for which money can be raised on 
the community. Congress can be considered 
as under only one restriction which does not 
apply to other governments—they can not 
rightfully apply the money they raise to any 
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purpose merely or purely local. But, with 
this exception, they have as large a discretion 
in relation to the application of money as v 

any Legislature whatever. The constitu¬ 
tional test of a right application must always 
be, whether it be for a purpose of general or 
local nature. If the former, there can be no 
want of constitutional power. The quality , 

of the object, as how far it will really promote 
or not the welfare of the Union, must be * 

matter for conscientious discretion, and the 
arguments for or against a measure in this 
light must be arguments concerning expe¬ 
diency or inexpediency not constitutional right. 
Whatever relates to the general order of 
the finances, to the general interests of trade, 
etc., being general objects, are constitutional 
ones for the application of money. 

In December, 1791, Hamilton again discussed the 
power of Congress under this clause in a Report on 
Manufactures to the House of Representatives. In 
speaking of the payment of bounties, he said (Ham¬ 
ilton’s Works, Lodge’s Edition, Volume 3, 294, 371, 

372): j 

A question has been made concerning the 
constitutional right of the Government of the 
United States to apply this species of en¬ 
couragement ; but there is certainly no good 
foundation for such a question * * *. 

These three qualifications excepted, the 
power to raise money is plenary and indefinite, 
and the objects to which it may be appro¬ 
priated are no less comprehensive than the 

payment of the public debts and the provid- 
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ing for the common defense and general wel¬ 
fare. The terms ‘ ‘ general welfare ’* were doubt¬ 
less intended to signify more than was ex¬ 
pressed or imported in those which preceded; 
otherwise, numerous exigencies incident to the 
affairs of a nation would have been left with¬ 
out a provision. The phrase is as comprehen¬ 
sive as any that could have been used; be¬ 
cause it was not fit that the consitutional 
authority of the Union to appropriate its 
revenues should have been restricted within 
narrower limits than the “general welfare”; 
and because this necessarily embraces a vast 
variety of particulars which are susceptible 
neither of specification nor of definition. 

It is, therefore, of necessity, left to the 
discretion of the National Legislature to pro¬ 
nounce upon the objects which concern the 
general welfare, and for which, under that 
description, an appropriation of money is 
requisite and proper. And there seems to be 
no room for a doubt that whatever concerns 
the general interests of learning, of agricul¬ 
ture, of manufactures, and of commerce are 
within the sphere of the national councils, as 
far as regards an application of money. 

The only qualification of the generality of 
the phrase in question which seems to be 
admissible is this: That the object to which 
an appropriation of money is to be made be 
general, and not local; its operation extending 
in fact or by possibility throughout the 
Union, and not being confined to a particular 
spot. 
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No objection ought to arise in this connec¬ 
tion from a supposition that it would imply a 
power to do whatever else should appear to 
Congress conducive to the general welfare. A 
power to appropriate money with this lati¬ 
tude, which is granted, too, in express terms, 
would not carry a power to do any other 
thing not authorized in the Constitution, 
either expressly or by fair implication. 

This Report was ordered by the House of Repre¬ 
sentatives in January, 1790, and it was submitted 
in December, 1791. It shows throughout, and 
especially in the passage quoted, the care which 
was devoted to its preparation. 

Story on the Constitution (5th ed. note to sec. 

978), said that— 

There is no doubt that President Washing¬ 
ton fully concurred in this opinion [opinion 
ot Hamilton last quoted], as his repeated 
recommendations to Congress of objects of 
this sort, especially of the encouragement of 
manufactures, of learning, of a university, 
of new inventions, of agriculture, of commerce 
and navigation, of a military academy, abun¬ 
dantly prove. 

In The Federalist (No. 41) Madison clearly indi¬ 
cated that the Constitution if adopted would author¬ 
ize the payment of bounties. That number was 
devoted largely to answering a contention which 
was being made by the anti-Federalists. He showed 
that the power to appropriate for the public welfare 
is not a broad power to legislate for the public welfare. 

\ 



In his argument he indulged in one or two hasty 
expressions which can not be supported. But in 
writing of this clause he declared that “a system of 
government meant for duration ought to contem¬ 
plate’ J the payment of bounties. In substance, 
therefore, he took the same position as that which 
was afterwards taken by Hamilton. 

In 1822, President Monroe vetoed a bill which 
imposed tolls upon persons who used the Cumber¬ 
land Road, and with his veto message sent a paper 
which stated his views on the subject of internal 
improvements. (Richardson, Messages and Papers 
of the Presidents, II 142, 144, 166 et seq.) He 
showed (pp. 162-164) that the power to provide for 
the public welfare is simply a power to appropriate 
and not to legislate, but that in making appro¬ 
priations Congress has a discretionary power, 
“restricted only by the duty to appropriate it to 
purposes of common defense and of general, not 
local, national, not State, benefit” (p. 173). Thus 
he said: 

(Pp. 164, 165.) It is contended on the one 
side that, as the National Government is a 
government of limited powers it has no 
right to expend money except in the per¬ 
formance of acts authorized by the other 
specific grants, according to a strict construc¬ 
tion of their powders; that this grant in 
neither of its branches gives to Congress 
discretionary power of any kind, but is a 
mere instrument in its hands to carry into 
effect the powers contained in the other 



16 


grants. To this construction I was inclined 
in the more early stages of our Government; 
but on further reflection and observation 
my mind has undergone a change, for reasons 
which I will frankly unfold. 

The grant consists, as heretofore observed, 
of a twofold power—the first to raise, the 
second to appropriate, the public money—and 
the terms used in both instances are general 
and unqualified. Each branch was obviously 
drawn with a view to the other, and the im¬ 
port of each tends to illustrate that of the 
other. The grant to raise money gives a 
power over every subject from which revenue 
may be drawn, and is made in the same man¬ 
ner with the grants to declare war, to raise 
and support armies and a navy, to regulate 
commerce, to establish post offices and post 
roads, and with all the other specific grants to 
the General Government. In the discharge of 
the powders contained in any of these grants 
there is no other check than that w T hich is to 
be found in the great principles of our system, 
the responsibility of the representative to his 
constituents. * * * The power to raise 
money by taxes, duties, imposts, and excises 
is alike unqualified, nor do I see any check on 
the exercise of it other than that w hich applies 
to the other powers above recited, the re¬ 
sponsibility of the representative to his con¬ 
stituents. 

(Pp. 165, 166.) If we look to the second 
branch of this pow r er, that which authorizes 
the appropriation of the money thus raised, 
w r e find that it is not less general and unquali- 
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fied than the power to raise it. More compre¬ 
hensive terms than to ‘‘pay the debts and pro¬ 
vide for the common defense and general wel¬ 
fare , ’ could not have been used. So intimately 
connected with and dependent on each other 
are these two branches of power that had 
either been limited the limitation would have 
had the like effect on the other. Had the 
power to raise money been conditional or re¬ 
stricted to special purposes, the appropriation 
must have corresponded with it, for none but 
the money raised could be appropriated, nor 
could it be appropriated to other purposes 
than those which were permitted. On the 
other hand, if the right of appropriation had 
been restricted to certain purposes, it would 
be useless and improper to raise more than 
would be adequate to those purposes. It may 
fairlv be inferred these restraints or checks 
have been carefully and intentionally avoided. 
The power in each branch is alike broad and 
unqualified, and each is drawn with peculiar 
fitness to the other, the latter requiring terms 
of great extent and force to accommodate the 
former, which have been adopted, and both 
placed in the same clause and sentence. Can 
it be presumed that all fhese circumstances 
were so nicely adjusted by mere accident? Is 
it not more just to conclude that they were 
the' result of due deliberation and design? 
Had it been intended that Congress should be 
restricted in the appropriation of the public 
money to such expenditures as were author¬ 
ized by a rigid construction of the other 
specific grants, how easy would it have been 






/ 


18 

to have provided for it by a declaration to 
that effect. The omission of such declaration 
is therefore an additional proof that it was 
not intended that the grant should be so 
construed. 

(P. 167.) If, then, the right to raise and 
appropriate the public money is not restricted 
to the expenditures under the other specific 
grants according to a strict construction of 
their powers, respectively, is there no limi¬ 
tation to it? 

(P. 173.) My idea is that Congress have an 
unlimited power to raise money, and that in its 
appropriation they have a discretionary power, 
restricted only by the duty to appropriate it 
to purposes of common defense and of general, 
not local, national, not State, benefit. 

Story on the Constitution quotes at length from 
this message of President Monroe, and says (5th ed., 
sec. 991): 

In regard to the practice of the government, 
it has been entirely in conformity to the prin¬ 
ciples here laid down. Appropriations have 
never been limited by Congress to cases Jailing 
within the specific powers enumerated in the 
Constitution , whether those powers be construed 
in their broad or their narrow sense . (Italics 
ours.) 

Fourth Elliot’s Debates, 2d ed., p. 431, in a note 
points out that— 

In May, 1812, “ An Act for the relief of the 
citizens of Venuzuela,” was passed, authoriz¬ 
ing the President to expend $50,000 to pur¬ 
chase provisions for that object. The motion 
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to fill the blank with that amount was moved 

by Mr. Calhoun, and carried by ayes, 45; 
noes, 29. 

Mr. Calhoun has not generally been regarded as 
one who was disposed to exalt the power of the 
Federal Government unduly. 

Story on the Constitution, sec. 923, declares: 

But then, it is said, if Congress may lay 
taxes for the common defense and general 
welfare, the money may be appropriated 
for those purposes, although not within the 
scope of the other enumerated powers. Cer¬ 
tainly, it may be so appropriated; for if 
Congress is authorized to lay taxes for such 
purposes, it would be strange, if, when raised, 
the money could not be applied to them. 
That would be to give a power for a certain 
end, and then deny the end intended by the 
power. 

Willoughby on the Constitution, sec. 269, declares: 

The doctrine has become an established one 
that Congress may appropriate money in 
aid of matters which the Federal Govern¬ 
ment is not constitutionally able to administer 
and regulate. 

VIII. 

The Supreme Court has never rendered a decision 
adverse to such an interpretation of the general 
welfare clause. 

The question whether Congressional appropria¬ 
tions are restricted to subject matters upon which 
Congress may legislate has apparently been raised in 
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the Supreme Court only in the cases of Field v. Clark , 

143 U. S. 649, 695, and in United States v. Realty Co., 

163 U. S. 427, 440. Both cases involved statutes 
under which sugar bounties were paid. In both 
cases the Court found that it was not necessary to 
decide this point. 

IX. 

From the earliest years of the country’s history ^ 

Congress has repeatedly made appropriations relat¬ 
ing to subject matters which it is not entitled to 
regulate. 

President Monroe, in his discussion of Internal 
Improvements, to w'hich reference has already been 
made, cites numerous instances in which Congress 
made such appropriations in the early days of our 
Nation’s existence (Richardson, Messages of the 
Presidents, II, 169-172). Many other later in¬ 
stances could be given. For example, over fifteen 
million dollars were awarded by Congress to the 
States for educational purposes during the fiscal 
vear 1922; and since the close of the World War 
more than one hundred and fifty million dollars’ 
worth of surplus war material has been delivered to 
the States for purposes of highway construction. 

But it is not necessary in this brief to enumerate 
such instances at length. They are matters of com¬ 
mon knowledge. 



The contention of the appellant that the appropria¬ 
tions authorized by this Act are unrestricted grants 
to the States and therefore not made for the public 
welfare is unsound. 

The appellant’s brief repeatedly (pp. 7, 18, 19, 20, 
21, 22, 50, 51) contends that a State which receives 
funds from the Federal Government is under no legal 
obligation to expend them for the purposes for which 
it has agreed to expend them, and that therefore the 
appropriations are in substance made to the States 
unconditionally and not for the public welfare. 

This argument based upon the assumed bad faith 
of some of the States, of which appellant makes so 
much, does not require an elaborate reply. It is 
sufficient to point out that the Act provides that if a 
State does not apply the allotted funds to the pur¬ 
poses for which they are allotted, further allotments 
shall be withheld. As a series of payments is con¬ 
templated, this provision will doubtless be sufficient 
to secure the faithful administration of the funds by 
all of the States. Experience in the administration 
of similar grants to the States shows that bad faith 
on the part of any State government in the adminis¬ 
tration of such funds is rare. The United States 
Supreme Court has, however, expressly decided that 
the misapplication of funds granted to a State by the 
United States may be enjoined. Ervien v. United 
States , 251 U. S. 41. 
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The question whether such appropriations are for 
the genera] welfare is not a judicial question. 

If the practice of the Government for more than a 
century, the uniform agreement of the Legislative 
and Executive Departments during all that time, 
and the repeated and well-considered acquiescence 
of the Judicial Department, could establish any 
constitutional proposition, it must be accepted as 
the settled law of the Constitution, that Congress is 
the sole and final judge as to the use to which the 
public money of the United States shall be put; 
and as to the objects, for which, as national purposes, 
appropriations shall be made, and that neither the 
Courts nor the Executive can question its decision. 

It is not to be forgotten that if one item of one 
appropriation act passed by Congress and approved 
by the President can be subjected to revision and 
control by the judicial power, then all items of 
every appropriation bill are subject to judicial 
revision, and that a hopeless confusion of the judicial 

and legislative departments of the Government must 
ensue. 

Peyton Gordon, 

United States Attorney. 
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